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DOES A PARDON BLOT OUT GUILT e 
Cc has been said by the Supreme Court of the United States in a 
] 


eading case, 


“‘A pardon reaches both the punishment prescribed for the offence 
and the guilt of the offender. . . . It releases the punishment and blots 
out of existence the guilt, so that in the eye of the law the offender is as 
innocent as if he had never committed the offence. . . . It removes the 
penalties and disabilities, and restores him to all his civil rights. It 
makes him, as it were, a new man, and gives him a new credit and 
capacity.” 


and these words have been often quoted subsequently.” 
There is in the human mind a love of paradox which finds its 
expression in all professions. In the law there has been a vast 


1 Ex parte Garland, 4 Wall. 333, 380 (1866). 

The Supreme Court at an earlier day had expressed through Chief Justice Mar- 
shall more accurately the nature of a pardon. 

“A pardon is an act of grace, proceeding from the power entrusted with the 
execution of the laws, which exempts the individual, on whom it is bestowed, from 
the punishment the law inflicts for a crime he has committed.” United States v. 
Wilson, 7 Pet. 150, 159 (1833). 

This statement has been quoted as an accurate one in Burdick v. United States, 
236 U. S. 79, 89 (1915). 

2 Illinois Central R. ». Bosworth, 133 U.S. 92, 103 (1890); Ex parte Weimer, 8 Biss. 
321, 324 (1878); In re Spenser, 5 Sawy. 195, 199 (1878); In re Executive Communi- 
cation, 14 Fla. 318, 319 (1872); Singleton v. State, 38 Fla. 297, 302, 21 So. 21, 22 
(1896); United States ». Athens Armory, 35 Ga. 344, 363 (1868); People v. Court of 
Sessions, 141 N. Y. 288, 294, 36 N. E. 386, 388 (1894); Knapp v. Thomas, 39 Oh. 
St. 377, 381 (1883); Wood ». Fitzgerald, 3 Ore. 568, 577 (1870); Diehl v. Rodgers, 
169 Pa. St. 316, 322, 32 Atl. 424, 426 (1895); Carr v. State, 19 Tex. App. 635, 661 
(1885); Edwards v. Commonwealth, 78 Va. 39, 43 (1883). 
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deal of it and there is still too much. When it is said that “In the 
’ eye of the law the offender is as innocent as if he had never com- - 
mitted the offence,”’ we have something of the sort. It is asserted 
that the law regards as true what is inherently false. Everybody 
knows that the word “pardon” naturally connotes guilt as a 
matter of English. Everybody also knows that the vast majority 
of pardoned convicts were in fact guilty; and when it is said 
that in the eye of the law they are as innocent as if they had never 
committed an offence, the natural rejoinder is, then the eyesight 
of the law is very bad. 

It may perhaps be supposed that this is a mere criticism of lan- 
guage and that the substance of the statement is merely that the 
law will impose no more penalty upon the offender than it would 
upon an innocent man. If no more than this is intended, then 
the latter form of expression should be used; for the language 
criticised, if its natural meaning is accepted, means more than this 
and, as will be seen, endeavors have frequently and sometimes 
successfully been made to carry this language to logical conse- 
quences productive of highly undesirable results. If the offender 
really is to be treated as an innocent man after his pardon, the 
offence which he has committed cannot properly be made ground 
for removing him from the office of an attorney or trustee, or from 
any other office. He not only cannot be disqualified as a witness, 
but proof of his conviction should not be allowed to discredit him. 
If an alien, he should not be debarred from naturalization. 

Though the language of the Supreme Court of the United States 
is perhaps the most extreme statement which has been made of 
the effect of a pardon, it was not made without some warrant from 
English precedents; but even if these precedents fully justified 
the conclusions which have been drawn from them, the conclusions 
should be attacked as inherently wrong. ‘There is, however, 
greater reason for such an attack if it can be shown that toa con- | 
siderable degree the early precedents have been misunderstood, or 
departed from. The truth seems to be as Lord Coke says, “‘ Poena 
mori potest, culpa perennis erit.”* But confusion has been caused 


8 Brown v. Crashaw, 2 Bulst. 154 (1614). See also the definition of Marshall, C. J., 
quoted (p. 647, n. 1) from United States ». Wilson, 7 Pet. 150 (1883), quoted with 
approval in Burdick ». United States, 236 U.S. 79, 89 (1915); People ». Bowen, 43 Cal. 
439, 442 (1872); Territory v. Richardson, 9 Okla. 579, 584, 60 Pac. 244, 245 (1900); 

and language quoted infra, p. 658, n. 41, from Cook ». Middlesex, 2 Dutch. (N. J.) 326, 
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because certain punishments which the law attached to crime were 

of a general sort affecting civil capacity. These consequences of 

the legal infamy of the convict were disposed of by the pardon, in 

the same way as other punitive consequences of conviction.‘ 

_ The earliest statement of the English law of pardon is made 
apparently by Bracton,’ who wrote in about the middle of the 
thirteenth century. He says of the effect of a pardon: 


“But in all the aforesaid cases, whatever may have been the cause, 


when the outlawry has been made duly and according to the law of the ~ 


land, a person is not restored except to the king’s peace alone, that he 
may go and return and contract anew, for that which has been dissolved 
by the outlawry cannot be joined anew by the inlawry without a new 
intention on the part of those who have contracted. For the king cannot 
grant a pardon with injury or damage to others. He may give what is his 
own, that is his protection, which the outlawed person has lost through 
his flight and contumacy, but that which is another’s he cannot give by 
his own grace. Likewise a person justly and duly outlawed is not restored 
to anything except to the king’s peace, that he may go and return and 
have protection, but he cannot be restored to his rights of action and 
other things, for he is like a new-born infant and a man as it were lately 
born. Likewise inlawry does not restore a person to his previous actions 
and obligations, nor to his homage nor fealties, nor to his oaths, nor to 
other things dissolved by his outlawry, against the will of those by 
whose will they were previously united and confirmed, and accordingly 
neither to his inheritances nor to his tenements to the prejudice of the 
lords, and so they cannot be restored to those things to which they had 
only a right. But no one is bound to them by preceding obligations, but 
they are bound to all others, that they may not be in a better condition 
on account of their outlawry, since they ought to be in a worse condition.” 


The phrase in this extract that a pardoned man “‘is like a new- 
born infant and a man as it were lately born” seems to be the basis 
of any subsequent assumption that a pardoned offender is to be 
regarded as an innocent man. The extract, however, shows clearly 


331 (1857). Contrast, however, with these expressions the denial by Mitchell, J., in 
Diehl ». Rodgers, 169 Pa. St. 316, 319, 32 Atl. 424 (1895), of the correctness of 
Coke’s statement that the guilt remained; and also the statements inconsistent with 
Coke’s which are criticised in this article. 

4 “ When, therefore, the judgment is pardoned, the legal infamy flowing from it, is 
equally disposed of by the pardon.” People v. Pease, 3 Johns. Cas. (N. Y.) 333, 334 
(1803). 

5 Twiss’s translation, vol. 2, p. 371. 
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enough that the writer’s idea was not that the offence was regarded 
by the law as not having been committed, or even as no longer 
existing, but that the offender, so far as concerned the future, ac- 
quired the legal capacity of an innocent man. At a time when 
conviction destroyed civil rights this was a very important matter. 
There is nothing fictitious in Bracton’s statement, and in view of the 
criminal law of the time, his analogy of the new-born infant is not 
inappropriate. The following extract from Pollock and Maitland’s 
History ° indicates also clearly enough that the eye of the law was 
not formerly so blind as to be unable to see that a pardoned felon 
had committed the crime of which he had been convicted. 


“The king could not protect the man-slayer from the suit of the dead 
man’s kin. Even when the pardon was granted on the score of misad- 
venture, this suit was saved by express words. Proclamation was made 
in court inviting the kin to prosecute, but telling them that they must 
come at once or never. What could the kin do in such a case? They 
could make themselves extremely disagreeable; they could extort money. 
In Henry III.’s day Mr. Justice Thurkelby was consulted by a friend 
who had obtained a pardon, but was being appealed. The advice that 
the expert lawyer gave was this: ‘You had better go to battle; but 
directly a blow struck cry “Craven” and produce your charter; you 
will not be punished, for the king has given you your life and members.’” 


_ Early in the reign of Edward ITI, it was ruled ” that one appealed 
of felony who broke prison should lose his right of battle, but if 
pardoned by the king, his right was restored. Here it will be no- 
ticed that there had never been a conviction of felony, and the 
ground of decision seems to be that breaking prison was an injury 
to the king only and he had pardoned it. 

In 1410 ® the validity of indictments presented by a grand jury 
of which one member was outlawed and another a pardoned felon 
was drawn in question and the conclusion of the case is as follows: 


“And then on the opinion of all the justices, since one of the indictors 
was outlawed and another was excused and acquitted by the benefit of a 
general pardon, so that they were not probi et legales homines to inquize 
as the law wishes, it was awarded that all the indictments by them 
shall be taken as annulled.” 


6 Vol. 2, p. 481. 
7 Lis. Assiz. fol. 1, pl. 3; Fitz H. Apr. Corong, pl. 154, 281. 
8 x1 IV, fol. 41 8, pl. 8. 


| 
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The same conclusion was reached about two centuries later by Lord 
Coke ® who said of a pardoned felon not only that “‘he is not a fit 
person to serve on a jury,” but also “‘by the same reason the tes- 
timony of such an one for a witness is in all cases to be rejected.” 1° 
No case arose subsequently which indicated any enlargement 
of the views of the English Court as to the effect of a pardon 
until Cuddington v. Wilkins, decided in 1615." This decision 
has probably been the main foundation of the impression that 
after a pardon the law could not thereafter see the convict’s guilt. 
The case was as follows: “Cuddington brought an action of the 
case against Wilkins for calling him a thief. The defendant justified, 
because beforetime he had stolen somewhat. The plaintiff re- 
plied, that since the supposed felony, the general pardon in the 
seventh year of the king was made, and makes the usual averment 
to bring himself within the pardon. Whereupon the defendant 
demurs.” The court said the felony was by pardon extinct; and 
the case “was adjudged for the plaintiff, for the whole court were 
of opinion that though he was a thief once, yet when the pardon 
came it took away, not only poenam, but reatum, for felony is 
contra coronam et dignitatem regis,” and the report proceeds: 
“Now when the king had discharged it, and pardoned him of it, he 
had cleared the person of the crime and infamy, wherein no private per- 
son is interested but the Commonwealth, whereof he is the head, and 


in whom all general wrongs reside, and to whom the reformation of all 
general wrongs belongs.” 


The case is referred to again in a later part of the same reports, four 
years afterwards, in a case of Searle v. Williams," where Hobart, 
C. J., says: 

“And therefore I hold that if a man shall call him felon, or thief, he 


may have his action, as upon any other pardon, which we resolved in 
the case of Cuddington v. Wilkins.” 


But that the court meant that the legal infamy of the conviction 
was removed, not that the offender was ‘“‘as innocent as if he had 


® Brown v. Crashaw, 2 Bulst. 154 (1614). But see Puryear ». Commonwealth, 
83 Va. 51, 1 S. E. 512 (1887). 

10 On this point more recent decisions have reached a contrary conclusion. 

1 Hob. 67, 81; s. c. Brownl. & G. ro. 

2 2 Hob. 288, 294 (1618). 
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never committed the offence” is evident from the following sen- 
tence in the report: 


“It was said, that he could no more call him thief, in the present 
tense, than to say a man hath the pox, or is a villain after he be cured or 
manumised, but that he had been a thief or villain he might say.” * 


The immediate effect of the decision was the reversal of Coke’s 
dictum that a pardoned felon could not be permitted to testify.“ 

The protection of a pardoned convict from being called by a 
name appropriate to his crime, and the restoration of his compe- 
tency to testify, were sometimes expressed by stating that the con- 
vict acquired a new “credit” or “credit and capacity.” The fact 
that this mode of expression is used by Hawkins in his “ Pleas of the 
Crown’’® and by Blackstone in his “Commentaries,” has led to 
the habitual quotation of these words subsequently. But the deci- 
sion even in Cuddington v. Wilkins," if the distinction which the 
court there took between saying he 7s a thief and he was a thief is 
borne in mind, amounts to no more than this, that as the plaintiff 
had been cleared of the legal consequences of infamy, a statement 
in the present tense, implying that he was still infamous, was slan- 
derous. Nor does the admission of the testimony of a pardoned 
felon imply that credit must be given to his testimony.* 


18 Hob. 81, 82 (1615). The principal case was followed in Leyman ». Latimer, 3 Ex. 
D. 15 (1877), on very similar facts, and the court upheld the validity of the distinction 
taken in Cuddington v. Wilkins, between the legality of using the present and the 
past tense. 

4 In Celier’s Case, T. Ray. 369 (1680), “It was debated, That admit a witness be 
convicted of felony, and afterwards pardoned, whether he shall thereby be restored to 
be a good witness? and my lord chief justice Scrogs and myself were of opinion, 
That he could not, because the pardon doth take away the punishment due to the 
offence, but cannot restore the person to his reputation; and of that opinion was justice 
Nichols in Cuddington and Wilkins’ case; Moor 872, pl. 1213. But my brother 
Jones and Dolben contra; and so afterwards did I conceive; for in the case of Cudding- 
ton and Wilkins, as ’t is reported in Hobart, ’t is said, That the pardon takes away 
not only poenam, but reatum.”’ See also King v. Crosby, 5 Mod. 15 (1695); Rex ». 
Castlemain, T. Ray. 379 (1680); Rookwood’s Case, Holt 683 (1696). 

8 Bk. 2, c. 37, § 48 (title Pardon). 

6 Vol. 4, p. 402. 17 Hob. 67, 81 (1615). 

18 Thus in Bacon, Asr., title Pardon (H), it is said: “A pardon restores a man 
to his credit so as to enable him to be a witness, but yet his credit must be left to the 


jury.” 


In Rookwood’s Case, Holt 683, 685 (1696), Holt said, “The pardon restores him 
to his former capacity,” but added, “The conviction indeed might be objected to his 
credit.” 


‘ 
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The true line of distinction seems to be this: The pardon removes 
all legal punishment for the offence. Therefore if the mere convic- 
tion involves certain disqualifications which would not follow from 
the commission of the crime without conviction, the pardon re- 
moves such disqualifications. On the other hand, if character is a 
necessary qualification and the commission of a crime would dis- 
qualify even though there had been no criminal prosecution for the 
crime, the fact that the criminal has been convicted and pardoned 
does not make him any more eligible. 

The importance of the distinction suggested may be illustrated 
by modern decisions which generally support in their results the 
argument here advanced, but often not without finding some trouble 
to escape from the effect of the statement in Ex parte Garland ® and 
similar statements to the effect that a pardoned convict is to be 
treated as if he were innocent. 

The question still most frequently raised concerns the capacity 
of a pardoned criminal to testify. The modern decisions, follow- 
ing the earlier precedents rightly hold that a pardon removes ‘his 
incapacity,” except in the case of perjury. The law of England 
here made an exception and the testimony of a convicted perjurer 
was totally inadmissible." Probably this is still the law of Eng- 
land and a few cases in the United States have accepted the dis- 
tinction between perjury and other crimes.* But unless it can 
be maintained successfully that there is a rule of evidence which 


19 4 Wall. 333, 380 (1866). 


20 Boyd v. United States, 142 U. S. 450 (1892); Thompson v. United States, aa 


Fed. 401 (1913); Singleton v. State, 38 Fla. 297, 303, 21 So. 21, 22 (1896); Roberson 
v. Woodfork, 155 Ky. 206, 159 S. W. 793 (1913); Diehl ». Rodgers, 169 Pa. St. 316, 
’ 32 Atl. 424 (1895); State v. Foley, 15 Nev. 64, 68 (1880); Easterwood v. State, 34 Tex. 
Cr. App. 400, 31 S. W. 294 (1895); Perry v. State, 155 S. W. 263, (Tex. Cr. App.) 
(1913). This is true even though the pardon is not given until after the convict 
has served his sentence. People v. Bowen, 43 Cal. 439 (1872); State v. Blaisdell, 
33 N. H. 388 (1856); United Statesv. Jones, 2 Wheeler’s Crim. Cas. (N. Y.) 451 (1824); 
Rivers v. State, 10 Tex. App. 177 (1881). 

21 Wicks v. Smalbrooke, 1 Siderf. 51 (1661); Rex v. Greepe, 2 Salk. 514 (1697); 
Rex v. Crosby, 2 Salk. 689 (1695); Rex v. Ford, 2 Salk. 691 (1700); Anon., 3 Salk. 155 
(1697). 

2 Houghtaling v. Kelderhouse, 1 Parker Crim. Rep. (N. Y.) 241 (1851). See also 
Holridge v. Gillespie, 2 Johns. Ch. (N. Y.) 30 (1816), and an article signed G., pre- 
sumably by Professor Greenleaf, in 11 Am. Jur. 356. 

In Foreman v. Baldwin, 24 Ill. 298 (1860), the same conclusion was reached in re- 
gard to a convict pardoned for larceny in view of a statute prohibiting the acceptance 
of the testimony of one pardoned for that crime. 
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not only excludes altogether from consideration the testimony of 
one who has testified falsely in the case on trial, but also excludes 
the testimony of one who has previously committed perjury, 
though never convicted thereof, these decisions cannot be accepted 
for they involve the conclusion that not the act but the criminal 
conviction is the basis of exclusion, and it seems clear that the legal 
consequences of the conviction as such are removed by the pardon. 
The Supreme Court of Pennsylvania in a careful decision criti- 
cising and declining to follow the earlier cases, has admitted the 
testimony of a pardoned perjurer.” 

If, however, the eye of the law were unable to distinguish be- 
tween a pardoned convict and one who had never been found 
guilty of a crime, proof of the conviction should be as inadmissible 
to affect the credibility of the witness as it is to effect his capacity 
to testify; yet it has always been the law and still is that in spite of 
the pardon the conviction may be used to discredit the witness.” 

The right of suffrage forfeited by conviction is restored by a 
pardon;* and the same principle seems applicable here that gov- 
erns the capacity of a witness. As it was not guilt but conviction 
which took away the right, the deprivation of it is a legal punish- 
ment, and as such a pardon should excuse it. 

But under a statute which requires as a condition of naturaliza- 
tion that the alien seeking to be naturalized must prove that he 
has behaved as a man of good moral character during his residence 
in the United States, it has been rightly held that a pardoned con- 
vict is not within the statute.* Here it is not conviction, but 
character, which is in question. The court after quoting from 
Ex parte Garland® said: 


% Diehl v. Rodgers, 169 Pa. St. 316, 32 Atl. 424 (1895). The same conclusion is 
reached in Roberson v. Woodfork, 155 Ky. 206, 159 S. W. 793 (1913), but the court ap- 
parently was unaware that a distinction had ever been taken between perjury and other 
crimes. 

24 Rookwood’s Case, Holt 683, 685 (1696); United States ». Jones, 2 Wheeler Crim. 
Cas. (N. Y.) 451 (1824); Baum v. Clause, 5 Hill (N. Y.) 196 (1843). It has even 
been held that evidence of the pardon is not admissible as tending to remove the 
discredit of the conviction. Martin v. Commonwealth, 25 Ky. L. Rep. 1928 (1904). 
Cf. 2 WicmorE, Evipence, § 1116. 

** In re Executive Communication, 14 Fla. 318 (1872); Cowan v. Prowse, 93 Ky. 
156, 19 S. W. 407 (1892); State v. Lewis, 111 La. 693, 695, 35 So. 816, 817 (1904); 
Jones v. Board, 56 Miss. 766 (1879); Wood ». Fitzgerald, 3 Ore. 568 (1870). 

% In re Spenser, 5 Sawy. 195, 199 (1878). 

7 4 Wall. 333, 380 (1866). 
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“And yet I do not suppose the opinion is to be understood as going 
the length of holding that while the party is to be deemed innocent of the 
crime by reason of the pardon from and after the taking effect thereof, 
that it is also to be deemed that he never did commit the crime or was 
convicted of it. The effect of the pardon is prospective and not retro- 
spective. It removes the guilt and restores the party to a state of in- 
nocence. But it does not change the past and cannot annihilate the 
established fact that he was guilty of the offence.” 


It may be doubted if a court requested to appoint such a person 
a trustee, would feel sure that he had even been restored to “a 
state of innocence.” 

In an Arkansas case,”* it appeared that a probate judge had been 
convicted of felony and had appealed; while the appeal was pend- 
ing, he received a pardon which he thereupon pleaded and was 
discharged. It was held on guo warranto proceeding that the unre- 
versed conviction prevented him from exercising the office of a 
judge.” 

A Virginia statute prescribed a five years’ sentence on convic- 
tion for a second time of a minor offence. It was held illegal to 
sentence for this period one who had been pardoned for the first 
offence.*° This decision seems wrong. The court said that the 
first offence was in legal contemplation “blotted out.” But what 
has been said sufficiently shows that the law can still see perfectly 
well, if it is material, that the pardoned offence was committed. 
The statutory punishment of five years’ imprisonment was not a 
punishment for the first offence, nor partly for the first and partly 
for the second. It was a punishment imposed by law for the 
second offence exclusively; and neither in law nor in reason does 
there seem any warrant for punishing more lightly the second 
offence of one whose first offence has been pardoned. 

In several cases the question has arisen of disbarring lawyers 
who had been convicted of crime but pardoned. The courts have 
found some difficulty in escaping the language of Ex parte Garland,” 
and in Texas, it has actually been held that a pardon is a complete 
defence to disbarment proceedings based on the pardoned offence.™ 


28 State v. Carson, 27 Ark. 469 (1872). 

29 See, to the same effect, Commonwealth v. Fugate, 2 Leigh (Va.) 724 (1830). 
30 Edwards v. Commonwealth, 78 Va. 39 (1883). 

1 4 Wall. 333, 380 (1866). 

% Scott v. State, 6 Tex. Civ. App. 343, 25 S. W. 337 (1894). 


| 
} 
i 
i 
i} 
i 
i 
} 
# 
{ 
a 
| 


656 HARVARD LAW REVIEW 


Indeed, the case of Ex parte Garland itself * concerned the right 
of a pardoned offender to practice law before the Supreme Court, 
and though the decision of the court may be right, since the only 
ground for supposing that complicity in the war of the rebellion 
(the offence in question) would involvedisbarment as a consequence, 
was a statute which imposed as a penalty disability to practice 
before the court, some of the reasoning of the case would support 
the conclusion which the Texas court actually reached. 

The Maine court only escaped from such an embarrassing 
conclusion by discovering that the defendant had been guilty of 
another crime beside that for which he had been convicted and 
pardoned. He had forged a deposition and had been convicted for 
forgery. The court held that pardon for this offence did not excuse 
him from his guilt in offering the deposition as evidence in court. 

The New York court, though disbarring the offender, was itself 
guilty of the following unpardonable reasoning: 


“The pardon does reach the offence for which he was convicted, and 
does blot it out, so that he may not now be looked upon as guilty of it. 
But it cannot wipe out the act that he did, which was adjudged an 
offence. It was done, and will remain a fact for all time.” * 


How a man who “may not now be looked upon as guilty” of a 
crime, nevertheless did the act which was a crime and must now be 
disbarred for it, it is difficult to imagine. 

In Kentucky, also, disbarment proceedings were successful but 
the reasoning of the opinion not wholly satisfactory.® 

An interesting case to compare with these is an English decision *” 
which held a pardoned convict entitled to engage in the business of 
selling liquor at retail although an Act of Parliament provided that 
“Every person convicted of felony shall forever be disqualified 
from selling spirits by retail, and no license to sell spirits by retail 
shall be granted to any person who shall have been so convicted as 
aforesaid. . . .” It will be observed that this statute in form im- 
poses a disability to carry on a certain business as a penalty for 


% 4 Wall. 333 (1866). 

* Penobscot Bar v. Kimball, 64 Me. 140 (1875). 

% In the matter of an Attorney, 86 N. Y. 563, 569 (1881). See also, In the matter 
of Niles, 48 How. Prac. (N. Y.) 246 (1875); In the matter of E., 65 How. Prac. (N. Y.) 
171 (1879). ; 

% Nelson ». Commonwealth, 128 Ky. 779, 109 S. W. 337 (1908). 

37 Hay v. Justices, 24 Q. B. Div. 561 (1890). 


. 
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conviction of crime, but fairly construed and having in mind the 
obvious purpose of. the statute, there can be no doubt that the 
intent of Parliament was to emphasize the requirement of good 
character (which doubtless existed apart from the statute) as a 
qualification for conducting the business of selling liquor at retail. 
The decision warrants the conclusion that if a statute should pro- 
vide that no one should be admitted to the practice of the law or of 
medicine, or should be elected a judge, who had been convicted of 
felony, a pardon would qualify him. The truth is that while pardon 
dispenses with punishment, it cannot change character, and where 
character is a qualification for an office, a pardoned offence as 
much as an unpardoned offence is evidence of a lack of the necessary . 
qualification. 

The varied possibilities of a doctrine which denies to the law 
the possibility of distinguishing between a pardoned convict and 
one who has never committed a crime are illustrated by an Ohio 
decision.** This was a quo warranto proceeding to prevent certain 
persons from exercising the office of police commissioners from 
which they had been removed by the governor, and the question 
was raised as to the sufficiency of the causes for their removal 
set forth by the governor. One of the causes was that the commis- 
sioners had appointed to a position on the police force one Mike 
Mullen who, the Governor asserted, was ‘“‘a man of notorious bad 
character;”” and Mike Mullen had not only been appointed but 
subsequently promoted. It appeared that Mullen had been con- 
victed of crime, but had subsequently been pardoned. It was 
urged in defence of the commissioners that Mike Mullen’s guilt 
had been “blotted out” and the offence obliterated, and therefore 
that it was proper to appoint and promote him. This view was | 
actually taken by a dissenting judge. The majority of the court, 
however, did not allow their common sense to be impaired by 
judicial dicta, and said: 

‘Whatever the theory of the law may be as to the effect of a pardon, it 
cannot work such moral changes as to warrant the assertion that a 


pardoned convict is just as reliable as one who has constantly main- 
tained the character of a good citizen.” * 


%8 State v. Hawkins, 44 Oh. St. 98, 5 N. E. 228 (1886). . 


39 State v. Hawkins, 44 Oh. St. 98, 117, 5 N. E. 228, 237 (1886). The opinion con- 
tinues: 


“It is a perversion of language to give the views expressed by Judge Okey in Knapp 
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If one who has paid a fine on conviction of crime and is subse- 
quently pardoned, is indeed an innocent man, or is to be so re- 
garded by the law, he should have the fine which he has paid 
returned to him. An early Georgia decision actually reached this 
result. But the contrary conclusion was reached in New Jersey 
on elaborate consideration.” 

A similar question arose in the Supreme Court of the United 
States.“ One who had been convicted of crime was granted a par- 
don conditional upon his returning certain lands of which he had 
been charged with defrauding the government. Before returning 
the lands he made an agreement with the District Attorney that 
he should be reimbursed for certain expenditures which he had 
made upon the land. If he was to be treated as an innocent man, 
he certainly had a moral right to have his outlay returned, and 
under the law of Louisiana (where the case arose) perhaps a legal 
right. The Supreme Court, however, indulged in no fictitious 
belief in his guilt having been blotted out, and refused to enforce 
in his favor the agreement with the District Attorney. 

A probable reason why courts have been willing to continue a 


v. Thomas, 39 Oh. St. 377, such a construction. He never meant anything of the kind.” 
One who reads Judge Okey’s remarks which are in substance taken from Ex parte Gar- 
land, 4 Wall. 333, 380 (1866), will be inclined to think that the error is rather in the 
language of Judge Okey than in the deductions of those who seek to attach to it the 
meaning that Mike Mullen’s character was as good as if he had never committed an 
offence. 

40 Flournoy v. Attorney-General, 1 Ga. 606 (1846). 

4. Cook v. Freeholders of Middlesex, 2 Dutch. (N. J.) 326, 331, 333 (1857). “If par- 
dons were granted upon the idea of the innocence of the party pardoned, there would 
be manifest justice in returning the fine not only, but also in making full indemnity for 
all the injury sustained by reason of the conviction. And a recent decision is based 
upon the ground that a pardon proceeds upon the idea of innocence. The power, it is 
said, is given to the executive to relieve against the possible contingency of a wrongful 
conviction. I am not aware that this idea of innocence has ever been assumed by any 
writer upon government, or law, or ethics, as the true foundation of the pardoning 
power in the state. No doubt a clear case of innocence presents the strongest ground 
for the immediate remission of all the penalties of conviction. But that is not in prac- 
tice the ground upon which pardons are or ought to be based, nor is it the ground upon 
which the pardoning power in a government is created and sustained. Pardon implies 
guilt. If there be no guilt, there is no ground for forgiveness. It is an appeal to execu- 
tive clemency. It is asked as a matter of favor to the guilty. It is granted not of 
right but of grace. A party is acquitted on the ground of innocence; he is pardoned 
through favor. And upon this very ground it is that the pardoning power is never 
vested in a judge.” 

© Bradford v. United States, 228 U. S. 446 (1913). 
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mode of expression which suggests that a pardoned convict is the 
equal in character and conduct of an innocent man is because it has 
seemed desirable to conceal an injustice which the criminal law 
inflicts upon an innocent man unjustly accused and convicted. 
Under the law of England no new trial was possible in case of 
felony.“ The only redress, therefore, for an unjust conviction was 
a pardon. Of this procedure an acute English critic (afterwards a 
judge) said: 


“However unsatisfactory such a verdict may be, whatever facts may 
be discovered after the trial, which if known at the trial would have 
altered the result, no means are at present provided by law by which a 
verdict can be reversed. All that can be done in such a case is to apply 
to the Queen through the Secretary of State for the Home Department 
for a pardon for the person supposed to have been wrongly convicted. 

“This is one of the greatest defects in our whole system of criminal 
procedure. To pardon a man on the ground of his innocence is in it- 
self, to say the least, an exceedingly clumsy mode of procedure; but not 
to insist upon this, it cannot be denied that the system places every one 
concerned, and especially the Home Secretary and the judge who tried 
the case (who in practice is always consulted), in a position at once 
painful and radically wrong, because they are called upon to exercise 
what really are the highest judicial functions without any of the condi- 
tions essential to the due discharge of such functions. They cannot take 
evidence, they cannot hear arguments, they act in the dark, and cannot 
explain the reasons of the decision at which they arrive. The evil is 
notorious.” “ 


This defect in English procedure was corrected by the Act of 1907 
creating a court of criminal appeal, with the widest powers, includ- 
ing the right to hear further evidence and decide questions of fact. 
In the United States new trials are permitted without the aid of 
statute, provided the order is made before the end of the term; © 
but only under very exceptional circumstances is there any way by 
which newly discovered evidence proving a prisoner’s innocence or 
the unfairness of his trial can be made available after the term in 
which judgment against him was given has expired, except by par- 
don.“ How extreme may be the results of the prevailing doctrine 


# Regina v. Murphy, L. R. 2 P. C. 535 (1869). 
“ 1 STEPHEN, HisToRY OF THE CRIMINAL LAW, p. 312. 
_  Sparf v. United States, 156 U. S. 51, 175 (1895). 
4 United States ». Mayer, 235 U.S. 55 (1914). An unpublished decision of Dodge, 
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is shown by the facts in a recent Colorado case.” There the inno- 
cence of a convicted defendant had been proved not only by the 
confession but by the subsequent conviction of the real criminal; 
but because the term had expired the court refused to set aside the 
conviction and suggested that the only recourse left to the defend- 
ant was to apply for a pardon. 

As courts apparently do not feel justified in adopting of their 
own motion a flexible procedure permitting them to do justice 
after the close of a term, statutes should be passed authorizing 
them to set aside a conviction or grant a new trial, at any time, in 
their discretion, when the facts warrant such relief. 

Although the reasons which should justify a court in reversing a 
previous decision or ordering a new trial after the expiration of the 
term, are far stronger in criminal than in civil cases, in fact by 
statute or rules of equity a considerable measure of relief is allowed 
in civil cases, while in criminal cases the occasions are few indeed 
where the end of the term in which conviction was had is not final. 

All the arguments which justify giving relief in civil cases are ten 
times stronger when applied to criminal cases. To be deprived, by 
a purely technical rule, of money or property which justly belongs 
to one, when this can be proved and when there has been no fault 
in not making earlier proof, is hafd enough; but when the stake is 
life or liberty and reputation, it is an intolerable grievance to lose 
when newly discovered evidence makes it clear that injustice has 
been done. Moreover, in a criminal case, undoing what has been 
done even after a long time works no injury to others, in working 


J., rendered in the Massachusetts District Court on the remanding by the Circuit 
Court of Appeals of Trafton v. United States, 147 Fed. 513 (1906); United States ». 
New York Cent. & H. R. R. Co., 164 Fed. 324 (1908); United States v. Rogers, 164 
Fed. 520, 521 (1908); Howard »v. State, 58 Ark. 229, 24 S. W. 8 (1893); Beard ». 
State, 8z Ark. 515, 99 S. W. 837 (1907); Klink ». People, 16 Colo. 467, 27 Pac. 1062 
(1891); Saleen v. People, 41 Colo. 317, 92 Pac. 731 (1907); Dobbs v. State, 62 Kan. 
108, 61 Pac. 408 (1900); Asbell ». State, 62 Kan. 209, 61 Pac. 690 (1900); Hamlin 9. 
State, 67 Kan. 724, 74 Pac. 242 (1903); Holt ». State, 78 Miss. 631, 29 So. 527 (1900); 
Fugate v. State, 85 Miss. 94, 37 So. 554 (1904); State v. Williams, 147 Mo. 14, 19, 47 
S. W. 891 (1898); Appo v. People, 20 N. Y. 531 (1860); Leache v. State, 22 Tex. App. 
279, 3 S. W. 539 (1886); Kinch ». State, 156 S. W. 649 (Tex. Cr. App.) (1913); State 
v. Superior Court, 15 Wash. 339, 46 Pac. 399 (1896); State ». Armstrong, 41 Wash. 
6or, 84 Pac. 584 (1906). See, however, United States . Williams, 57 Fed. 201 (1893); 
United States ». Radford, 131 Fed. 378 (1904); Gross ». Wood, 117 Md. 362, 83 Atl. 
337 (1912); Wickel v. Mertz, 49 Pa. Sup. 472 (1911); State v. David, 14 S. C. 428 (1880). 
‘7 Saleen v. People, 41 Colo. 317, 92 Pac. 731 (1907). 
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justice to the accused. There are no bondé fide purchasers to be con- 
sidered. No property rights will be disturbed. And while in civil 
suits the original winner will reluctantly part with his gains, and 
may feel harshly treated in being disturbed after the lapse of time, 
however unjust the original decision may have been, the govern- 
ment loses nothing which it should care to keep in reversing an un- 
just conviction of crime, when the injustice first appears, whether 
that is early or late. It is not only the case of an innocent man 
who has been convicted which makes desirable a statute enlarg- 
ing the powers of a criminal court, but the case of a defendant whose 
innocence is not clear and whose trial has been unfair. Newly dis- 
covered evidence after the end of the term may show a degree of 
bias or disqualification on the part of jurymen for instance which 
should require a new trial. In such a case it is unjust to treat the 
conviction as final, and it is unsatisfactory to pardon one whose 
innocence is not clear. The matter has been accurately stated by 
the Supreme Court of Indiana. 


“The power to pardon does not exclude the right to hear and 
determine; both powers may concurrently exist. Nor is a pardon 
always adequate relief. An innocent man suffering from an illegal 
sentence, procured by fraud or extorted by violence, may desire a 
trial and an acquittal which shall remove from his character the stain of 
guilt, and this the exercise of the pardoning power cannot do. To par- 
don is to exercise executive clemency; it is an act of mercy. An acquit- 
tal is the vindication of a right, the award of justice. Again, the executive 
may not feel warranted in turning a condemned criminal loose, and as he 
can grant no new trial, this he must do or deny a pardon. The Court need 
not discharge, but may put the accused again to trial. We cannot be- 
lieve that the power to pardon was meant to cover every case of an unjust 
conviction, where the accused had, without fault on his part, not availed 
himself of the right of appeal.” 


The fact that a pardon may not infrequently be the only redress 
which is open to an innocent man operates not only as an injustice 
to the innocent, but, as has been said, probably exerts a retroac- 
tive influence towards the continuance of the notion that a pardon 
makes a convict into a man of good character. Thus, as a reason 
for his decision that in spite of an Act of Parliament providing 
that convicts should forever be disqualified from selling spirits at 


48 Sanders v. State, 85 Ind. 318, 322 (1882). 
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retail, a pardoned convict might be licensed to do so, Hawkins, J., 
said: 


“To treat it [the pardon] otherwise would be contrary to what cer- 
tainly must have been the intention of the legislature; for I cannot 
believe that it was the intention of the legislature that if a man had the 
great misfortune to be wrongly convicted, and was pardoned on the 
ground that the conviction was wrong, the Queen’s pardon, although 
absolving him from the pains of imprisonment, should nevertheless leave 
him to suffer the penal effect of his conviction by being prevented, in 
future, from following his avocation, notwithstanding the rectifica- 
tion of the error which had occurred. It has been argued that the 
Queen’s pardon may be granted for other reasons than innocence, — that 
a notorious thief may have received the Queen’s pardon in consideration 
of his having informed and given evidence against his accomplices. 
I do not know how that may be. Perhaps if he had been convicted, 
and suffered part of his sentence, and shewn contrition, some remission 
of his sentence rather than a Queen’s pardon would be granted.” ” 


A residence in South Carolina in recent years would perhaps con- 
vince one who shared the views of Hawkins, J., that sometimes in 
this country at least pardons are granted for other reasons than 
innocence. 

It may be added that Hawkins’ suggestion is at variance with 
the views expressed in the early books. A pardon “affirms the ver- 
dict and disaffirms it not.” *° A distinction in this respect was taken 
between an act of general pardon and a pardon of a particular 
offence. In the former case there was no presumption of guilt, but 
“the procuring of a special pardon doth presuppose, and it is a 
strong presumption that the party is guilty of the offence.” In 
a recent decision the Supreme Court of the United States expressed 
the same view of the matter.” — 

The doctrine that a pardon improves a man’s character is the 


# Hay v. Justices, 24 Q. B. D. 561, 567 (1890). 

50 Searle v. Williams, Hob. 288, 293 (1618). 

51 Sir Henry Fines’ Case, Godbolt 414 (1623). 

% In Burdick v. United States, 236 U. S. 79,90 (1915), the court, upholding the right 
of one accused of crime to refuse to accept a pardon, said (without italics): “Cir- 
cumstances may be made to bring innocence under the penalties of the law. If so 
brought, escape by confession of guilt implied in the acceptance of a pardon may be 
rejected, —[the accused] preferring to be the victim of the law rather than its ac- 
knowledged transgressor — preferring death even to such certain infamy.” 
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more objectionable because of the possible argument that a crim- 
inal who has served the sentence imposed upon him has expiated 
his crime, and is therefore in as good a position as if he had been 
pardoned. Indeed in England a statute expressly so provides.® 


Samuel Williston. 
Harvarp Law ScHoot. 


58 See Leyman v. Latimer, 3 Ex. D. 15, 17 n. (1877). 9 Geo. IV, c. 32, §3 re 
cites: “Whereas it is expedient to prevent all doubts respecting the civil rights of 
persons convicted of felonies not capital, who have undergone the punishment to which 
they were adjudged,” and enacts that one who has been “convicted of any felony not 
punishable with death, and hath endured . . . the punishment . . . adjudged... 
the punishment so endured . . . shall have the like effects and consequences as a 
pardon under the great seal as to the felony whereof the offender was so convicted.” 


| 


664 HARVARD LAW REVIEW 


REMOTENESS OF GENERAL POWERS 


GENERAL power of appointment exercisable only by will 
is void if the person to whom the power is given was unborn 
at the time when the instrument from which the ower is de- 
rived took effect.1 The reason is that nothing can vest in any 
one under an exercise of the power except upon an event that 
may happen beyond the limit allowed by the rule against per- 
petuities. The effect is the same as if the instrument had con- 
tained a gift to the person himself, dependent upon an event that 
could not be ascertained until his death. | 
But it has been said in recent text books that a general power 
exercisable by deed or will may be given to the unborn child of a 
living person, and that the power will be valid although it may not 
be exercised until after the legal period. This proposition was 
stated in Farwell on Powers in 1874 in this form: 


“A power of appointment among children is well executed by an ap- 
pointment to one of them for life, with power to dispose of the capital 
by deed or will, whether such children were in esse at the creation of the 
power or not; for this in effect gives the whole beneficial interest to the 
appointee, and does not transgress any rule against perpetuity.” * 


Mr. Marsden followed in 1882 with the statement that a “general 
power of appointment exercisable by deed or will may be limited 
to an unborn person, provided he is to be born within the legal 
period,” * and Mr. Gray says that a general power given to the 
unborn child of a living person to appoint by deed is not obnoxious 
to the rule against perpetuities.* 

The only authority that is cited in support of this proposition is 
Bray v. Bree,> which was decided by the House of Lords in 1834. 

1 Morgan v. Gronow, L. R. 16 Eq. 1, 9-10 (1873); Wollaston v. King, L. R. 8 Eq. 
165, 169-170 (1869); Tredennick ». Tredennick, [1900] 1 Ir. 354, 362. 

2 FARWELL, PowErs, 1 ed., 227, 257; 2 ed., 292, 322. 

5 MARSDEN, PERPETUITIES, 236, 252. _ 

* Gray, PERPETUITIES, §§ 477, 524. 


5 8 Bli. 568; 2 Cl. & F. 453; s. c. nom. Bray v. Hammersley, 3 Sim. 513, 518 
(1830). 


a 

‘ 


REMOTENESS OF GENERAL POWERS 665 


Mr. Gray mentions, however, in the first edition of his book, that the 
question of remoteness was not suggested in the case either from 
the bench or at the bar. Any authority that may be derived from 
the case must therefore rest on the assumption that the point was 
involved in the decision and must have received the consideration 
of the House of Lords. But an examination of the case will show 
that no such point was involved in it. It was not a case in which 
a mere power, in the ordinary sense of the word,’ was limited to 
an unborn child, but the entire beneficial interest in the prop- 
erty was given to the child, who was then a married woman, for 
her separate use, with the power of disposition incident to the sep- 
arate estate of married women. No question of perpetuity could 
have arisen as to the time of her exercising her —_ to dispose of 
her own property. 

Her interest was derived from her mother’s marriage settlement, 
by which a fund of £8000 was settled upon trust, after the deaths 
of the husband and wife, for the children of the marriage in such 
shares, and with such conditions, restrictions, and limitations for 
their benefit, as the wife, if she survived her husband, should by 
deed or will appoint. The wife survived the husband, and, after 
the marriage of her daughter, who was the only child, appointed 
by deed that the trustees should stand possessed of the fund (sub- 
ject only to her own life interest) as follows:® 


“upon trust immediately after her decease . . . to pay, assign, and 
transfer the said trust monies and securities . . . in such manner and 
form as Sarah Eliza Bray [her daughter] . . . by any deed or deeds, or 
writing or writings, with or without power of revocation, to be by her 
sealed and delivered in the presence of and attested by two or more 
credible witnesses, or by her last will or testament . . . to be by her 
signed and published in the presence of two or more credible witnesses, 
should direct or appoint; and in default of such direction or appoint- 
ment and in the mean time until any such direction or appointment 
should be made . . . upon trust during the life of the said S..E. B. to 
receive and pay, apply, and dispose of the interest and yearly income 
of the said trust monies and securities . . . into the proper hands of 
her the said S. E. B., or otherwise to permit her to receive and take the 


same to and for her sole and separate use . . . and from and after the — 


6 Gray, PERPETUITIES, 1 ed., § 524. 
7 See Freme v. Clement, 18 Ch. D. 499, 504 (1881). 
8 8 Bli. 569-570; 3 Sim. 516. 
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decease of the said S. E. B. should pay, transfer, and assign the said 
trust monies and securities . . . unto the executors or administrators 
of the said S. E. B. as part of her personal estate.” 


The daughter by her will, executed in the manner prescribed by 
the deed, gave the fund to her uncle. Her husband claimed it as 
her administrator, on the ground that the power in the marriage 
settlement was only a power of distribution and could not be exer- 
cised in the event of there being only one child, or, if it could, that 
it did not authorize an appointment to the daughter for her sepa- 
rate use or with a power of appointment, and that consequently 
the fund was vested in the daughter absolutely under the settle- 
ment, and (as she was a married woman) without any power of 
disposition by will.° 

Sir E. Sugden, who supported the appointment, said that its 
effect was only to give in words what would have been implied in 
an appointment of the whole fund to the daughter for her separate 
use;!° and, if her mother had simply given her such an estate, 
it would have included the powers that she had by this more en- 
larged and more formal disposition, only it would not have been 
necessary to have any certain number of witnesses, and all this 
was for her benefit." It was not suggested that any other effect 
should be given to the appointment, and the whole contest was 
whether it was authorized by the settlement. Lord Brougham 


said that the question raised was twofold, and that the principal 


question, and the only one incumbered with the least doubt, was 
whether the power was a power of appointing, in the event which 


9 8 Bli. 579-580, 587-588; 2 Cl. & F. 458, 450. 

10 The daughter’s life interest was expressed to be for her separate use, and the 
ultimate trust for her executors or administrators was a gift to the daughter herself, 
as they would take it as a part of her estate. Attorney-General v. Malkin, 2 Ph. 64, 
66, 68 (1846); Webb »v. Sadler, L. R. 8 Ch. 419, 427 (1873). This was an abso- 
lute gift of the fund to the daughter, which vested in her mother’s lifetime upon the 
execution of the deed of appointment. The trust for her separate use for life gave 
her power to dispose of her life interest, but not of her reversionary interest. Hanchett 
v. Briscoe, 22 Beav. 496, 502-504 (1856); Whittle v. Henning, 2 Ph. 731, 734 (1848). 
And the power to dispose of the fund by deed or will put her in the same position as to 
the whole fund as if it had been limited to her for her separate use. London Char- 
tered Bank v. Lempriére, L. R. 4 P. C. 572, 595 (1873). 

1 8 Bli. 594-596, 606, This part of the argument is not reported in 2 Cl. & F. 
459-460. The opposing counsel were Sir C. Pepys (then Solicitor-General, and eighteen 
months afterwards Lord Chancellor as Lord Cottenham) and also Mr. Preston and 
Mr. W. Russell. 
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occurred, to one child, or only a power of distribution, and the 
other, on which he had no doubt, was whether the power was 
well executed.” Both questions were decided against the husband. 
As an absolute interest in the whole fund was thus vested in the 
daughter in her mother’s lifetime, with all the incidents to which 
it would have been subject if the daughter had not been married,” 
the case did not involve the question of remoteness that would 
have arisen if the appointment had been to the daughter for life 


for her separate use, with a general power of appointing the fund. 


by deed or will, and, in default of appointment, the fund had 
been limited to other persons." 

Lord St. Leonards in his books refers to this case only as show- 
ing a form of appointment that may be made under a power to 
appoint among children with restrictions and limitations for their 
benefit.” He does not anywhere suggest that a general power of 
appointment could have been given to the daughter without the 
ultimate limitation to her executors or administrators. He does 
however intimate the contrary, in discussing another subject, by the 
reasons he gives for his opinion that, when a person has a power to 
appoint to whomsoever he pleases, he may in point of perpetuity 
create the same estates as he might if he were the absolute owner. 
He takes the case of an owner of an estate in fee simple limiting the 
land to the use of such persons and for such estates as he himself 
should appoint, and in the mean time to the use of another person 
in fee, and says that, as regards the person who takes until ap- 
pointment, no perpetuity is created beyond the life of the donee of 
the power, and when the power is executed, it is immaterial to 
him what estates are created, for, in whatever manner the fee is 
disposed of, his estate is defeated.’* The donee in this example is 


2 8 Bli. 614-615, 618, 619; 2 Cl. & F. 462-463, 467. 

%3 Tullett ». Armstrong, 1 Beav. 1, 21-22 (1838); London Chartered Bank »v. Lem- 
priére, L. R. 4 P. C. 572, 591 (1873). 

4 The case was followed in Fry v. Capper, Kay 163, 170 (1853), and In re Teague’s 
Settlement, L. R. 10 Eq. 564 (1870), where there were similar limitations with like 
ultimate gifts. In In re Meredith’s Trusts, 3 Ch. D. 757, 760 (1876), where there 
was an appointment under a marriage settlement for a daughter for life, and after her 
death for such persons as she should appoint by deed or will, and in default of ap- 
pointment for her children, the validity of the daughter’s power was questioned, but 
was afterwards admitted, and there was no decision on the point. 

18 SUGDEN, PROPERTY, 490-491; SUGDEN, PowErs, 8 ed., 416, 683. 

16 SUGDEN, POWERS, 394-396. 
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a person living at the creation of the power, and the intimation is 
plain that, if the power of defeating the estate had not been con- 
fined to the legal period of time from the creation of the power, it 
would not have been valid. 

The proposition that a power can be given to a person to dis- 
pose of property otherwise vested in other persons at a time more 
than twenty-one years beyond the duration of lives in being at the 
creation of the power is thus without the supposed sanction of the 
_ House of Lords. The case of London & South Western Ry. Co. v. 
‘Gomm "" is a direct authority that such a power would not be valid. 
There, in a conveyance by an incorporated company, the grantee 
had covenanted that he, his heirs and assigns, at any time thereafter, 
upon a six months’ notice in writing from the company and upon 
receiving from them £100, would execute a reconveyance of the 
land. The company claimed specific performance of this covenant 
against a person who had purchased the land from the heir of the 
grantee with notice of the covenant, and it was held that, as the 
covenant gave an interest in the land and was unlimited in point 
of time, it clearly was bad as extending beyond the period allowed 
by the rule as to remoteness, and could not be enforced against the 
purchaser. It was said by Jessel, M. R., that the right to call for a 
conveyance was an equitable interest in the land; that the person 
exercising the option had to do two things, he had to give notice 
of his intention and to pay the purchase money; and as regards 
remoteness there was no distinction between one kind of equitable 
interest and another; in all cases they must take effect against the 
owner of the land within a prescribed period. It seemed to him im- 
possible to suggest any real distinction between the case of a limita- 
tion to A. in fee, with a proviso that, whenever a notice in writing 
is sent and £100 paid by B. or his heirs to A. or his heirs, the estate 
shall vest in B. and his heirs, and a contract that, whenever such 
notice is given and such payment made, A. shall convey to B. and 
his heirs. There was in each case the same fetter on the estate and 
on the owners of the estate for all time. Sir J. Hannen cited 
the passage from Sanders,’* “‘a perpetuity may be defined to be a 
future limitation, restraining the owner of the estate from aliening 


7 20 Ch. D. 562, 580-582, 586 (1882). See also Winsor v. Mills, 157 Mass. 362, 
366, 32 N. E. 352, 353 (1892). 
18 SANDERS, Uses & Trusts, 5 ed., 204. 
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the fee-simple of the property discharged of such future use or 
estate, before the event is determined,” and added that “this 
covenant plainly would restrain the future owner from aliening 
the estate to anybody he pleases.” 

The same rule is applicable when property is limited under a 
marriage settlement upon trust for such persons as a child of the 
marriage shall appoint by deed or will, and meanwhile and in 
default of appointment upon trust for the child for life. Until an 
appointment is made, the property will vest in the child for life 
and after his death in the persons entitled under the settlement 
in default of appointment. It is in effect limited to the child for 
life and after his death to certain specified persons, with a proviso 
that, when the child gives notice (by deed or will) of his desire that 
it shall go to other persons, then it shall go to them accordingly. 
The right and control of the child is dependent upon his giving 
the notice or making the appointment. As this may be done at 
any time during his life, it is plain that nothing could vest in him 
or in any one by an exercise of the power until a time that might 
be long after the legal limit. In the mean time the persons entitled 
in default of appointment would be restrained from aliening the 
property discharged from the possible future use. The property 
would thus be tied up during all that interval in the mode which 
Mr. Gray says that it was the purpose of the rule against perpetui- 
ties to prevent. It would be tied up, until the exercise of the 
general power, in the same manner and to the same extent as it 
would be tied up by a special power to appoint by deed or will © 
among particular objects, and such a special power is void if 
by its terms it may be exercised at a time beyond the legal 
period.” 

A reason that has been given for treating a general power to ap- 
point by deed or will as valid, although it be given to a person not 
born when the power was created, is that it gives him in effect the 
whole beneficial interest, or makes him practically the owner.” 
But whatever interest it gives him is dependent upon his exercising 


19 Gray, PERPETUITIES, § 268. 

20 In re De Sommery, [1912] 2 Ch. 622, 630; Kennedy ». Kennedy, [1914] A. C. 
215, 220; MARSDEN, PERPETUITIES, 239; GRAY, PERPETUITIES, §§ 473, 474; 30 | 
L. Quart. REv. 72 (Jan., 1914). 

21 FARWELL, PowERs, 2 ed., 292, 322, supra, p. 664; Gray, PERPETUITIES, § 477, 
appx., 3 ed., §§ 950, 962. 
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the power. A general power to appoint only by will also gives 
the donee an interest in the same sense. This is shown by Phipson 
v. Turner,” in which it was held that, under a power to appoint 
among children, an interest for life might be given to a daughter 
for her separate use, with a general power of appointment by will, 
for this was, ‘‘in fact, giving her an interest, though it is a more 
limited mode of giving her the property,” and “during her own 
life she had an interest in the fund for her separate use, and she also 
had in herself that testamentary power which she might have exer- 
cised in the same manner as if she had been plenary owner of the 
fund in question.” This was approved in Slark v. Dakyns,® in 
which the circumstances were similar. In these cases, however, the 
daughter, to whom the power to appoint by will was given, was 
born in the lifetime of the testator from whose will the power was 
derived. But in Morgan v. Gronow,” where a like power of appoint- 
ment by will had been given under a marriage settlement to a 
daughter of the marriage, Lord Selborne held that the power was 
invalid, “inasmuch as nothing could vest in her, or her representa- 
tive, or in any one else, under an exercise of the power, except at 
a time which might be beyond the limits allowed by the rule as to 
perpetuities.” And he added, “‘It is the same as if there had been 
a gift to her for her own benefit dependent upon a condition that 
could only be ascertained at the moment of her death, which would 
clearly be beyond the permitted limit of time.” So, if the power 
authorized an appointment by deed or will, nothing could vest 
in her or any one else under an exercise of the power except at 
a time which might be beyond the legal limit, for she would 
have her whole life in which she might exercise the power, and 
the time of her doing so would be as uncertain as that of death 
itself. 

In Gomm’s Case, the right to call for a conveyance which gave 
the railway company an equitable interest in the land was held to 
be void for remoteness, because it might have been exercised at 
any time during the company’s existence. The vesting of any 
interest under an exercise of a power to appoint by deed or will 


2 o Sim. 227, 245, 250-251 (1838). 

% L. R. 10 Ch. 35, 40 (1874). 

* L. R. 16 Eq. 1, 9-10 (1873); approving Wollaston v. King, L. R. 8 Eq. 165, 
169-170 (1869). 

% 20 Ch. D. 562 (1882), supra, p. 668. 
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depends in like manner upon the doing of the act prescribed in the 
power. As Mr. Gray expresses it, “the vesting of an interest ap- 
pointed under a power is subject to the condition precedent of the 
power being exercised; if the power can be exercised beyond the 
required limits, the condition precedent may be fulfilled beyond | 
the limits, and therefore the interest appointed under the power 
will be too remote.” Afterwards, in speaking of the estates that 
may be appointed under a power exercisable by deed, he says that 
whether the power is given to an unborn or to a living person, 
“such a power is not really a power at all, but is a direct limitation 
in fee.” ** This cannot mean, however, that the power gives an 
estate in fee unless it is exercised, and if the vesting of the estate 
is dependent on the exercise of the power, it is difficult to under- 
stand how such a power can be given to an unborn person unless 
he is in some way restricted to the legal period in exercising it. 
In Davidson’s Conveyancing?’ it is said, in a note, that “the 
writer conceives that until Wollaston v. King was decided, the 
appointment there in question would have been considered by 
the profession to be within the authority of the prior cases, and to 
be protected by the principle on which those cases were founded, 
namely, that the general power of appointment (whether exercis- 
able by deed or will, or by will only) is in substance part of the 
interest limited to the object of the special power.” It was right 
to consider the general power as part of the interest limited to the 
object of the special power, where it was given to a living person, 
as in Phipson v. Turner, and must therefore be exercised, if at 
all, within the legal limit. But it must have been overlooked that 
nothing would come of the interest unless the power were exercised, 
and that, if it were given to an unborn person, nothing could vest 
in any one under an exercise of the power until a time that might 
be beyond the legal limit. When it was decided in Wollaston v. 
King and Morgan v. Gronow* that a general power of appoint- 
ment by will was void in such circumstances for that reason, it 
ought to have been recognized that a general power of appoint- 


% GRAY, PERPETUITIES, 3 ed., appx. §§ 959, 962; cf. § 950. 
27 3 Davipson, CONVEYANCING, 3 ed., 157. 

2% L. R. 8 Eq. 165, 169-170 (1869). 

29 g Sim. 227, 245, 250-251 (1838). 

30 L. R. 16 Eq. 1, 9-10 (1873). 
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ment by deed or will would also be void in the like circumstances 
for the same reason.* 
J. L. Thorndike. 


Boston, Mass. 


%1 In’a recent Canadian case, Re Phillips, 28 Ont. L. Rep. 94 (1913), a strange con- 
fusion was made in the application of the rule laid down in Wollaston v. King and 
Morgan v. Gronow. The testator, who died in 1910, gave his residuary estate in trust 
for his wife during her life or until her second marriage, and, after her death or marriage, 
in trust for his children then alive in equal shares, the issue of any then deceased child 
standing in its parent’s place, with directions to pay to each of them the income of 
his or her share, and on the death of each to pay over his or her share as such child or 
grandchild should by will appoint, and in default of appointment to the persons entitled 
to his or her personal estate by statute in case of intestacy. He left surviving him a 
wife and seven children, all of whom seem to have been still alive. It is plain that, if 
a grandchild born after the testator’s death should become entitled to a share, the limi- 
tation of his share to objects to be ascertained by his will or otherwise at his death 
would be too remote, and accordingly the power would be void as to such grandchild, 
and the judge so held, quoting (p. 97) the passage in Halsbury’s Laws of England, vol. 
22, p. 355. But he went on to say that the opposite view was taken in Farwell on 
Powers, 2 ed., 287, although in fact that book expresses exactly the same view (at p. 
292) as the quotation from Lord Halsbury’s book, and the passage at p. 287 relates to 
an entirely different subject, viz., the time from which the legal period runs in the 
case of an appointment under a general power to appoint by will, where the power is 
valid. He also thought he struck “a discordant note” in Rous 2». Jackson, 29 Ch. D. 
521 (1885) and Im re Flower, 55 L. J. Ch. 200 (1885), but those cases also relate only 
to this latter question, and Lord Halsbury’s book at p. 356 states the law exactly in 
accordance with them and with Farwell on Powers. It is clear, however, that, although 
the power of appointment would be invalid in the case of an afterborn grandchild, 
this did not affect its validity as to the shares of any of the children or of grandchildren 
living at the testator’s death, for all the shares will be ascertained at the wife’s death, 
or marriage, and the power applies to each of them separately, according to all the cases 
from Griffith ». Pownall, 13 Sim. 393 (1843), to Jm re Russell, [1895] 2 Ch. 698. The 
law is stated in Lord Halsbury’s book at p. 346, and is the same here (Hills v. Simonds, 
125 Mass. 536 (1878); Dorr v. Lovering, 147 Mass. 530, 18 N. E. 412 (1888). But 
the judge somehow got the impression from Jn re Bence, [1891] 3 Ch. 242, that the 
clause containing the power could not be split up, and accordingly held that the power 
and the alternative limitation were entirely void, and that the shares of the children 
and grandchildren must go to them absolutely under the original gift. 
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THE EFFECT OF WAR ON THE OPERATION OF 
STATUTES OF LIMITATION 


“FTAHE Effect of War on the Running of the Statute of Limita- 

tions” might be deemed a proper topic of international law 
or of municipallaw. It deals with the effect of war, an international 
relation, upon the operation of a municipal statute. Like many 
matters treated by writers on international law it combines inter- 
national and municipal law, and the rules controlling are constantly 
spoken of as rules of each. The decisions, as will be seen, involve 
questions of tort, contract, and property right. 

The English courts have ruled, as Sir Robert Phillimore states, 
“that the Statute of Limitations (21 Jac. I., c. 16, § 7) is no 
bar to a party, whether he be a subject of the realm or a foreigner, 
who was not in England at the time the cause of action occurred, 
and who continues resident abroad.” This rule has perhaps tended 
to prevent the question of the effect of foreign war on the running 
of the Statute of Limitations being litigated in the courts of Eng- 
land, but not as concerned her civil wars. 

Thus in Hall v. Wybourn? the court says (of the Statute of 
Limitations) : 


“In one Bynton’s case, it was held by Bridgman, C. J., that though 
the courts of justice were shut up so as no original could be filed, yet this 
statute would bar the action because the statute is general, and must 
work upon all cases which are not exempted by the exception.” 


And in Prideaux v. Webber* the defendant pleaded the Statute of 
Limitations to an action of trespass for assault and battery and 
imprisonment. The plaintiff replying “that certain rebels had 
usurped the government and that none of the King’s Courts were 
open,” it was adjudged for the defendant. ‘And the reason they 
gave that the Statute of Limitations was a good bar, (be it so, as 
it was pleaded, that the Courts were not open) was, because there 


1 4 COMMENTARIES ON INTERNATIONAL LAW, p. 723. 
2 2 Salk. 420 (1689). 3 1 Levinz 31 (1661). 
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is not any exception in the act of such a case.” This case is one 
sounding in tort. 
In Lee v. Rogers,‘ the court says: 


“And in Hillary term the rsth of Car. II, in the Common Pleas, be- 
tween Sir George Bremion and Sir John Evelyn, on a promise made in 
1646, the defendant pleaded the Statute of Limitations; to which the 
plaintiff replied, that the defendant was a member of the House of Com- 
mons till 1648, and that then the government was usurped, and no courts 
erect; and that he brought his action as soon as the courts were erected 
by the King’s restoration. And on demurrer it was adjudged, (as I 
heard) . . . Thirdly, That privilege of Parliament, nor the courts not 
being open, are not any excuse against the Statute of Limitations not 
being excepted out of the Statute.” 


Here the rule is decided as to an action on contract. 

‘The stop to the running of the statute in these cases, which was 
claimed but denied, is due to the fact that the courts were closed, 
not to the fact that parties were divided by the line of war. 

The whole subject was reviewed and the doctrine that the run- 
ning of the statute was not hindered by a state of war was affirmed 
in Beckford v. Wade.> Sir William Grant, M. R., there discussing 
the subject, says (p. 93): 


“‘A very strong case is put, that of the Courts of Justice being shut 
up in time of war, so that no original could be sued out; and yet it has 
been given as the opinion of learned Judges, that even in that case the 
Statute would continue to run. In the case of Hall v. Wybourn (2 Salk. 
420) and Aubry v. Fortesque (10 Mod. 206) it is stated to have been 
held by Bridgman, Chief Justice, that though the Courts of Justice were 
shut up, so as no original could be filed, yet this statute would bar the 
action; because the statute is general and must work upon all cases, 
which are not exempt by the exception; and in roth Modern this resolu- 
tion is said to have been often approved by Lord Chief Justice Holt.’’® 


4  Levinz 111 (1663). 

5 17 Ves. Jr. 87 (1810). 

6 In the modern case of Musurus Bey v. Gadban, [1894! 2 Q. B. 352, the Court of 
Appeal held that the Statute of Limitations did not run in favor of His Excellency 
Musurus Pacha, Turkish Ambassador, while he was accredited as such to the sov- 
ereign of Great Britain, or during such reasonable time thereafter as he was detained 
by closing his business and preparing to leave England. In this case the narrower rule 
of the older cases, that no exception can be introduced into the statute except as 
therein stated, however reasonable, seems not to have controlled. 
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This passage is by way of argument and dictum. ; 

In the United States the matter seems to have been much more 
extensively considered and adjudicated than in Great Britain, both 
as to the effect of the closing of the courts during war and the effect 
of the separation of the parties by the line of war. 

To begin with the earliest case observed, in —— v. Lewis,’ the 
United States Circuit Court in 1805 decided that the Statute of 
Limitations was suspended during the continuance of the war as to 
alien enemies disqualified to sue in our courts. This rule is applied 
to a British adherent. No reference is made to our treaty with 
Great Britain, which might well have governed the case. This seems 
the beginning of a rule differing from that of the English courts. 

Shortly after the war of 1812 between Great Britain and the 
United States the question came before the Constitutional Court 
of South Carolina, in Wall v. Robson. This was a case of summary 
process on a bill drawn by Nesbit in favor of Robson (the plaintiff), 
a British subject, on Wall, an American citizen, residing in Charles- 
ton and accepted by him. The bill was dated March 2, 1812, pay- 
able at thirty days on sight, accepted on the 25th of April following, 
and protested for non-payment May 28, 1812. On June 18, 1812, 
war was declared by the United States against Great Britain and 
continued two years, six months, and six days. If this period were 
excluded, the Statute of Limitations had not run. The trial judge 
held it should be so excluded. This was affirmed by the Consti- 
tutional Court of South Carolina in an extended opinion by Mr. 
Justice Bay. He shows that war does not deprive an individual in 
an enemy’s country of his rights, but merely suspends them. That 
there is no default on the part of creditors who cannot enforce a 
claim in case of war, and that law will not penalize such enforced 
delay. It will be observed that this was an action on a contract. 
This case seems to announce fully the rule that has been ever since 
generally adhered to in the United States. It turned, however, on 
the separation of the parties by the line of war and the inability of 
an alien enemy to sue, not on the closing of the courts. 

Many cases involving the principle arose, as was to be expected, 
at the close of the war with the Southern Confederacy. The people 
of the United States had been divided by a great civil war lasting 


7 y Brunner, Col. Cas. 27, 15 Fed. Cas., No. 8,315 (1805). 
8 2N. & McC. (S. C.) 498 (1820). 
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for years, severing many millions of countrymen between whom the 
most extended and intimate commercial relations existed. Inter- 
course across the line of war was forbidden and became penal. 
The federal courts were closed in Confederate territory. Rules 
derived from each of these circumstances were invoked to prevent 
the running of the Statute of Limitations and the accrual of inter- 
est upon obligations whose performance was thus frustrated by no 
fault of the parties thereto. The writer contributed to the Law 
Quarterly Review of London for July, 1909, an article of nineteen 
pages, in which it is believed to have been shown that the rule was 
overwhelmingly settled in the United States that interest did not 
run during such period as the parties to an obligation were separated 
by the line of war. The United States cases seem to be equally ex- 
plicit to like effect that the Statute of Limitations ceases to run 
when the parties to an obligation are separated by the line of war, 
or when the courts to which they must apply are unable to sit in 
consequence of war. 

In Jackson Ins. Co. v. Stewart® the action was on a bill of ex- 
change drawn in Tennessee in 1861 on a drawee in Maryland. It 
was held that the Statute of Limitations did not run during the 
period in which war. was flagrant between the states mentioned. 
Speaking of the suspension of the right to sue, the court says 
(p. 312): 


“This suspension, being by the exercise of the paramount authority — 
of the government, cannot be held to work a forfeiture of tlie plaintiff’s 
cause of action, but his right to sue, suspended by the csi revived when 
it ceased.” 


The opinion cites no authorities. 

Perhaps the most complete and authoritative case in the United 
States upon the subject is Hanger v. Abbott!® Abbott of New 
Hampshire sued Hanger of Arkansas in assumpsit. The question 
was whether the time while the courts of Arkansas were closed by 
the rebellion was to be excluded in computing the time fixed for 
limitation of action by the Arkansas statute, there being no excep- 
tion or exemption stated in the statute. Mr. Justice eee gave 
the opinion of the court. 


® : Hughes 310, 13 Fed. Cas., No. 7,152 (1866). 
10 6 Wall. (U. S.) 532; Scott’s Cases on International Law, p. 500 (1867). 
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His reasoning is that debts existing prior to war (between ene- 
mies) are not annulled, but the remedy merely is suspended as a 
necessary result of the inability of an alien enemy to sue in courts; 
that though the Statute of James the First enumerated specific 
exceptions which did not include the one under discussion, the 
omission was due to the fact that debts due alien enemies were 
confiscated for more than a century after that statute was enacted, 
and therefore law-makers, regarding such debts as annulled by 
war, never thought of making provision for their collection on the 
restoration of peace. The court regarded the old English deci- 
sions " as of little weight, even if correctly reported, on the ground 
that they were made before the rule of international law was ac- 
knowledged, that war only suspends debts due an enemy, and that 
peace had the effect to restore the remedy. It was held, accordingly, 
that the Statute of Limitations did not run while the creditor was 
incapable of suing, owing to the state of war. The inability to 
sue seems to rest both on the closing of the courts and suspension 
of intercourse. 

The doctrine of Hanger v. Abbott has been followed in a series 
of interesting cases. The first of these is The Protector, where the 
time of the beginning and termination of the War of the Rebellion 
as to acts of limitation was held to be determined by public acts 
of the political department. The Proclamation of Blockade by 
the President as to certain states was held to determine the com- 
mencement as to such states, and the Proclamation of Termination 
as to certain states by the President to determine the close as to such 
states. Alabama was named in the first Proclamation of Blockade 
and the first Proclamation of Termination of War. An appeal, 
filed May 17, 1871, from a decree of April 5, 1861, of a United 
States Circuit Court for Alabama to the Supreme Court at Wash- 
ington was dismissed, more than five years having elapsed between 
the date of the decree and the appeal, after subtracting the time 
when the war was flagrant. The opinion of Chief Justice Chase is 
brief and unsatisfactory, but evidently applies the broad principle 
that the Statute of Limitations cannot run when a state of war 
prevents the doing of the acts-necessary to prevent its running. 


1 Hall v. Wybourn, 2 Salk. 420 (1689); Prideaux v. Webber, 1 Levinz 31 (1661); 
Lee v. Rogers, 1 Levinz 111 (1663). 
12 Wall. (U. S.) 700 (1871). + 
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Shortly thereafter, in Semmes v. Hartford Insurance Co.,8 the 
Supreme Court decided that though the rule was established that 
a Statute of Limitations ceased to run when war prevented the 
doing of the acts required to stay its running, yet the rule was 
wholly otherwise where, under an insurance policy, certain acts 
were required by its terms within twelve months after loss. The 
war having frustrated the acts at the time specified, the stipulation 
therefore was held a condition from which the plaintiff was re- 
lieved by the war making performance impossible. The plaintiff 
was therefore wholly relieved therefrom and not bound to do the 
acts within a twelvemonth after peace, the general Statutes of 
Limitations being the only limits left. The opinion is by Mr. 
Justice Miller, considered as able as any member of the bench at 
that time or since. 

The third case is Brown v. Hiatts.4 This was a bill of foreclosure. 
The mortgage was given in Northern territory and secured on 
Northern land (in the State of Kansas) to Brown, a resident of 
Virginia. After loaning the money and taking the security in 
Kansas, Brown returned to Virginia and there remained in terri- 
tory declared to be in insurrection. It was claimed the action was 
barred by a Statute of Limitations of Kansas. Mr. Justice Field, 
holding that the statute did not run, in the course of his opinion 
said (p. 184): 


“Statutes of Limitation, in fixing a period within which rights of 
action must be asserted, proceed upon the principle that the courts of the 
country where the person to be prosecuted resides, or the property to 
be reached is situated, are open during the prescribed period to the 
suitor. The principle of public law which closes the courts of a country 
to a public enemy during war, renders compliance by him with such a 
statute impossible. As is well said in the recent case of Semmes v. Hart- 
ford Insurance Co. (13 Wall. 160), ‘The law imposes the limitation and the 
law imposes the disability. It is nothing, therefore, but a necessary legal 
logic that the one period should be taken from the other.’”® 


It will be observed that the exclusion of the alien enemy from 
the court is the basis of the decision. 
The rule was settled that an alien enemy might be sued even 
8 73 Wall. (U. S.) 158 (1871). 


M4 5 Wall. (U. S.) 177 (1872). 
8 See also Bird v. Bank, 93 U. S. 96 (1876). 
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though he could not have a right to bring suit in the courts of 
the hostile nation. McVeigh v. United States.° This was there 
held in a proceeding for forfeiture of property under an act of 
Congress directed against those aiding rebellion, and it was held 
that the owner of property sought to be condemned is entitled to 
appear and contest the charges, though, when proceedings were 
brought and his answer filed, a resident within the enemy’s lines 
and an enemy. The court holds (p. 267) that the liability to be 
sued carries with it the right to use all the means and appliances of 
defence, quoting from Bacon’s Abridgment (title Alien, D), “For 
as an alien may be sued at law and may have process to compel 
the appearance of his witnesses, so he may have the benefit of a 
discovery.” In University v. Finch™ Mr. Justice Miller, pointing 
out the limitations of this decision, said (p. 110): 

“That case laid down the proposition that when a citizen of a state 
adhering during that war to the national cause brought suit afterwards 
against a citizen residing during the war within the limits of an insurrec- 
tionary state, the period during which the plaintiff was prevented from 
suing by the state of hostilities should be deducted from the time neces- 
sary to bar the action under the Statute of Limitations. It decided 
nothing more than this. It did not decide that a similar rule was appli- 
cable in a suit brought by the latter against the former.” 


The doctrine thus seems well settled in American law that where 

the parties are divided by the lines of war the statute does not run. 
But where the parties are citizens of the same power, in which the 
courts are closed, the authorities do not display this unanimity. 
The later and prevailing decisions, however, hold that the Statute 
of Limitations is suspended even in suits between persons of the 
same power, where war has closed all lawful courts. Thus in 
Adger v. Alston, in a suit between citizens of South Carolina and 
Louisiana, both states adhering to the Confederacy, the statute 
was held not to run while war was flagrant. 
_ Batesville Institute v. Kauffman applied the rule to prevent the 
running of the Statute of Limitations as to a judgment lien on real 
estate, where, owing to the war, judicial proceedings in the courts 
of the United States were suspended in the state where the land 
lay, the location of the parties not being considered. 


16 rz Wall. (U. S.) 259 (1870). 17 18 Wall. (U. S.) 106 (1873). 
18 y5 Wall. (U. S.) 555 (1872). 19 18 Wall. (U. S.) 151 (1873). 
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And in Ross v. Jones * the court held that it had been repeatedly 
decided that during the Civil War the courts of the United States 
in the insurrectionary states were closed, and that the Statute of 
Limitations did not run against suitors having a right to sue in 
the federal courts. That therefore the rule “applied to suits be- 
tween persons in different states of the late so-called Confederate 
States of America, as much as to suits between citizens of the 
North, which remained loyal, and citizens of the so-called Con- 
federate States, with which they were at war.” # 

Turning to the decisions of the state courts, it will be observed 
that in general they support the federal authorities as to the cessa- 
tion of the running of the Statute of Limitations during war.” 

The bearing of a factor of international law on the problem re- 
mains to be considered. By sub. h, article 23, of the Convention of 
The Hague of 1907, it is especially forbidden “To declare abolished, 
suspended or inadmissible in a court of law the rights and actions of 
the nationals of the hostile party.” Thus a “hostile” is to be heard 
in the courts of his enemy if he can lawfully get there, and it has 


20 22 Wall. (U. S.) 576 (1874). 

21 See Cross v. Sabin, 13 Fed. 308 (1882). 

2 Thus Bennett v. Worthington, 24 Ark. 487 (1866), cites, approves, and follows the 
rule of the early English cases above, except as it was modified by statute in Arkansas. 
But this view was shortly overruled and the federal decisions followed in Metropolitan 
Bank ». Gordon, 28 Ark. 115 (1872), and this later doctrine was adhered to in Mayo 
v. Cartwright, 30 Ark. 407 (1875). Williamson ». McCrary, 33 Ark. 470 (1878), ap- 
plied like rules to a statute of non-claim. 

In Mixer ». Sibley, 53 Ill. 61 (1869), the Supreme Court of Illinois decided that the 
rules above considered would not prevent the maintenance of an action in rem by a 
plaintiff domiciled in United States territory to enforce a claim against a debtor within 
the territory of the Confederacy, since such suit required no illegal or “locomotive 
intercourse” across the line of war. 

In Perkins v. Rogers, 35 Ind. 124 (1871), the suspension of the statute was fully ap- 
plied. A plaintiff in Louisiana bringing suit against a defendant in Indiana was held 
exempt from the operation of the Statute of Limitations, even though New Orleans 
(where he was domiciled) was for a part of the time occupied by federal troops, that 
not removing his incapacity to sue in a Northern state, he being still an enemy, what- 
ever his personal sentiments. 

Selden v. Preston, 11 Bush (Ky.) 191 (1874), a suit on an obligation for $24,000, 
fully affirms and follows the federal rule as above, and holds that a state statute pro- 
viding that the time when plaintiff is a citizen of a country at war with the United 
States is not to be computed as a part of the period limited for the commencement of 
the action, is “but a declaration of what the law was prior to the enactment of the 
statute and the exception existed as well without as with it.” 

For other decisions by state courts, see Woop, Lumrations, § 6. 
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been suggested * that this provision abolished rules like those we 
are discussing. It is submitted that the absolute and rigorous ne- 
cessity of non-intercourse across the line of war and the rule of 


law therefor is in no way affected by the above Convention. It 


enlarges the rights only of: hostiles lawfully within the territory 
of the other belligerent or possibly in neutral territory.™ 

When the parties are separated by the line of war, therefore, the 
rule as to the Statute of Limitations not running must still apply. 
Accéss to the court by an enemy is not denied by the court, but 
prevented by the requirement of non-intercourse. 

Mr. Phillipson in his careful monograph on “The Effect of War 
on Contracts,” p. 74 (London, 1909), cites the rule in the United 
States, and says that a contrary opinion is expressed by English 
writers, citing Anson on Contracts, p. 120, Lindley, vol. 1, p. 53, 
Pollock on Contracts, p. 92. These are names of high authority, 
but Mr. Phillipson adds: 


“The only English case relating to this matter is De Wahl v. Braune 
(25 L. J. N. s. Ex. 343), where a married woman, whose husband was a 
domiciled enemy in Russia, claimed a right to sue for debt as a feme 
sole, on the ground that on his return he would be barred by the Statute. 
Lord Bramwell held that ‘the inconvenient operation of the Statute of 
Limitations is no answer and does not take the case out of the general 
rule.’ ” 


Mr. Phillipson adds: 


“This is only an obiter dictum and it is conceived that the American 
doctrine, which is more reasonable and more conformable to justice and 
fairness, would now be followed in England.” 


It must be added that there seems some error in the reference by 
Mr. Phillipson to the three eminent English law writers as holding 
a contrary opinion. They have been consulted, and no such adverse 
opinion found as he indicates. 

It is submitted that the authorities seem to establish that the 
Statute of Limitations will not run: 

1. When parties are so divided by the line of war that the plain- 
tiff cannot have access to the court. 


% See BorDWELL, LAw or Wank, p. 210. 
% See as to the latter, Tucker v. Watson, 6 Am. L. REG. N. Ss. 220 (1866), holding 
as to interest that it did not accrue even where the enemy was in neutral territory. 
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2. When the court to which the plaintiff has a right to have re- 
course does not sit on account of the disorder of war. 

It is submitted that the later rule announced in the courts of 
the United States is founded on reason and justice, and is consonant 
with the development of international law as to private rights and 
contracts, its tendency being to protect and preserve them if pos- 
sible, only suspending the exercise of any rights, while war is fla- 
grant, which are in their exercise incompatible with the necessities 
of the situation. 

Charles Noble Gregory. 


Wasuincton, D. C. 
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Tue Cost OF SERVICE AND CoNFISCATORY RATES. — Railroad opera- 
tions present a peculiarly complex application of the economic law of 
increasing returns,! for not only is the initial capital outlay in permanent 
plant very great in comparison with operating costs, but also from one- 
half to two-thirds of the expenses of maintenance and operation are rel- 
atively constant and impervious to variations in the volume of traffic.” 
Under such conditions it is obvious that up to the capacity of the plant 
every additional unit of traffic is always worth while, provided only 
that it affords any return, however small, over and above the actual 


1 Peculiarly complex because they present also the —_ of a plant which turns 
out not one homogeneous commodity, but many kinds of commodities, a part of the cost 
of which is incurred separately for each, and a part jointly for all. In such undertak- 
ings, although generally no commodity will be sold for less than the te cost in- 
curred in regard to it, the price at which any particular commodity will be sold, over 
and above this separate out-of-pocket cost, depends not upon any mathematical ap- 
portionment of the joint cost of producing all the commodities, but upon the character 
and extent of the demand for the particular commodity. See MILL, PRINCIPLES OF 
PoutticaL Economy, Book III, ch. 16, § 1; article by Professor Taussig, 5 Quart. 
J. of Econ. 438-465. 

2 See Rrptey, Rar~roaps, RATES AND REGULATION, pp. 44 ef seg.; ACWORTH, 
ELEMENTS OF RatLway EcoNomIcs, pp. 5-50; article by Professor Taussig, 5 QUART. 
J. or Econ. 438-465; Noyes, AMERICAN RAILROAD RATES, pp. 10-17. For the pur- 
poses of this note “operating expenses” are meant to include not only the cost of 
moving the traffic but charges for maintenance of plant, depreciation, taxes, and all 
other fixed charges except interest on capital and dividends. “‘Out-of-pocket costs” 
include only the actual additional expenses incurred in moving any particular unit of 
service, exclusive of any share of fixed charges or permanent expenditure. 
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out-of-pocket expense of moving it.’ It is equally obvious that there 
are certain classes of traffic which would not move at all at rates under 
which they were made to bear their exact mathematical proportion of 
the burden of operating the entire enterprise.* Yet if they can be at- 
tracted at any rate in excess of the actual expense of moving them, the 
income of the railroad is increased and the burdens of other classes of 
traffic are correspondingly relieved.’ This has been the accepted theory 
and practice of railroad rates since the beginning of our railroad history.® 

The mere existence of this law by no means justifies all the practices 
to which it has led,’ but in two recent decisions the United States Su- 
preme Court seems to have given it much less weight than it deserves.® 
Norfolk & Western Ry. Co. v. Conley, Sup. Ct. Official, No. 197; Northern 


‘Pacific Ry. Co. v. North Dakota, Sup. Ct. Official, Nos. 420, 421. In 


the first of these cases a West Virginia statute fixing a maximum rate 


for the transportation of passengers within the state, and in the other a 


North Dakota statute establishing maximum rates for the intrastate 
transportation of coal in car-load lots, were held unconstitutional. In 
each of these cases the rates established were shown to yield a return in 
excess of the actual out-of-pocket cost of moving the traffic and closely 
approximating the share of total operating expenses chargeable to the 
service in question, but contributing little or nothing above this to the 
profits of the company. 

There are two separate and distinct questions involved in the govern- 
mental regulation of railroad rates.® The first is a question of policy for 
the rate-making authority alone, as to what is the most just basis upon 
which to establish rates. Upon this question there has been a consider- 
able conflict of opinion, with the present tendency toward a more exact 
apportionment of rates according to the proportional share of total 


3 See RrpLey, Rarroaps, RATES AND REGULATION, pp. 71 ef seg.; ACWORTH, 
ELEMENTS OF RatLway Economics, pp. 51 et seg.; HADLEY, RAILROAD TRANSPORTA- 
TION, pp. 109 ef seg.; article by Professor Taussig, 5 Quart. J. oF Econ. 438-465; 
Noyes, AMERICAN OAD RATES, p. 

* See Ripley, RAILROADS, RATES AND REGULATION, pp. 169 et seg.; STROMBECK, 
FREIGHT CLASSIFICATION, pp. 9-34. 

5 See n. 3, supra. This does not necessarily apply to all public services. See Rail- 

Commission of Louisiana v. Cumberland T. & T. Co., 212 U. S. 414, 426. 

6 See RrpLEy, Ramtroaps, RATES AND REGULATION, chs. 4, 5. 

' 7 Personal discriminations and discriminations between localities are generally 
attributable to this desire of the railroad to attract traffic and build up a demand for 
its services. For an interesting instance see Railroad Commission of Nevada v. South- 
ern Pacific Co., 21 I. C. C. 320. 

8 For a more 5 ap statement of the facts in these cases see this issue of the RE- 
VIEW, p. 716. For the report of the North Dakota case in the state court, see State 
ex rel. McCue v. Northern Pacific Ry. Co., 26 N. D. 438,145 N. W. 135. And for the 
same case on a previous appeal see State ex rel. McCue v. Northern Pacific Ry. Co., 
17 N. D. 223, 116 N. W. 92; Northern Pacific Ry. Co. v. North Dakota, 216 U.S. 579. 

® See 2 WyMAN, Pusiic SERVICE CORPORATIONS, § 1120; 4 ELLioTt, RAILROADS, 
§ 1684 5; Louisville & Nashville R. Co. v. Siler, 186 Fed. 176, 189; Detroit & M. R. 
Co. v. Michigan Railroad Commission, 203 Fed. 864, 870. For this very reason cases 
in which the court is considering the reasonableness of a rate in the first instance or 
under statutory 8 vy to review the reasonableness of a rate fixed by a commission 
are to be carefully distinguished from cases in which only the constitutionality of a 


rate is in issue. See Gulf Central & S. F. R. Co. v. Rai Commission of Texas, 102 
Tex. 338, 116 S. W. 795; Morgan’s L. & T. R. & S. S. Co. v, Railroad Commission of 
Louisiana, 127 La. 636, 53 So. 890. 
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operating costs attributable to the respective services.!° Under present 
industrial conditions this may be a wise and beneficial policy, but a scru- 
tiny of the various accounting methods used in apportioning the total 
costs of operation demonstrates that any fair and exact apportionment 
is a mathematical mirage. At best it can be but an experienced guess, 
based on arbitrary ratios and percentages.“ Moreover, such strait- 
jacket methods are opposed to the economic nature and growth of Amer- 
ican traffic as shown by the practice of the railroads,” and had they been 
adopted at the beginning of our railroad history, the industrial develop- 
ment of the country would have been seriously impeded.” 

But the Supreme Court had no occasion in the principal cases to con- 
sider the relative justice of these different rate-making policies.“ The 
sole question before them was the narrow one of constitutional law: 
whether these specific rates prescribed by legislative authority consti- 
tuted a taking of property without due process of law, or a denial of the 
. equal protection of the laws under the Fourteenth Amendment. Upon 
this question it might be a convenient rule of procedure to hold that 
proof that a rate does not yield a return commensurate with its allocated 
share of operating costs rebuts the presumption of its constitutionality 
and shifts the burden upon the state of showing special circumstances to 
justify the rate, were it not for the inherent weakness of the proof itself. 
It is not in accord with constitutional practice to permit the strong pre- 
sumption of constitutionality in favor of a legislative act * to be over- 
thrown by such an arbitrary mathematical division of the economically 
inseparable costs of production. Moreover, it can scarcely be contended 
that that which has been the established practice of railroad rate-makers 
for three-quarters of a century is not due process of law when practised by 
legislative rate-makers.!’_ There are, of course, limits beyond which the 

10 See 2 WYMAN, PuBLIC SERVICE CORPORATIONS, §§ 1190, 1201, 1202, 1227, 1228; 
pon ay L. & T. R. & S. S. Co. v. Railroad Commission of Louisiana, 127 La. 636, 
Pusiic SERVICE CoRPORATIONS, §§ 1193-1196; NovEs, AMERICAN 
RAILROAD RATES, pp. 17-19, 39. Modern methods of accounting have made possible 
a comparatively exact distribution of the separate costs incurred with respect to each 
particular class of service, but the joint costs, such as taxes, overhead expenses, and 
maintenance charges, which are incurred with practically no relation to the volume 
of any particular class of traffic, must be apportioned arbitrarily. The methods of 
apportionment are as various as the cases themselves. Cf. In re Arkansas R. Rates, 
163 Fed. r41; St. Louis & S. F. R. Co. v. Hadley, 168 Fed. 317; Missouri, K. & T. 
Ry. Co. v. Love, 177 Fed. 493; In re Passenger Rates, Minneapolis, St. P. & S.S. M. 
eee 1 Wis. R. Comm. 540, 556, 567; The Minnesota Rate Cases, 230 U. S. 352, 

seq. 

Sen RarLroaps, RATES AND REGULATIONS, chs. 4, 5. 
18 See Noyes, AMERICAN RAILROAD RATES, p. 42; RIPLEY, RAILROADS, RATES 
AND REGULATION, pp. 169 et seg.; MEYER, GOVERNMENT REGULATION OF RAILWAY 

RATES, pp. 86-92. 

4 See & icago, M. & St. P. Ry. Co. v. Tompkins, 176 U.S. 167, 173; Interstate Com- 
merce Commission v. Illinois Central R. Co., 215 U. S. 452, 470, 478; Intermountain 
Rate Cases, 234 U.S. 476, 488. 

% See Northern Pacific Ry. Co. ». North Dakota, Supreme Court Official, Nos. 420, 

21, p. 9. 
. ed Sob Chdenen, M. & St. P. Ry. Co. ». Tompkins, 176 U. S. 167, 173; Minneapolis 
& oe . R. Co. v. Minnesota, 186 U. S. 257, 264; Willcox v. Consolidated Gas Co., 
212 U.S. 10, 41. 

aw Cf. denaning opinion of Baker, J., in Chicago, R. I. & P. Ry. Co. v. Interstate 
Commerce Commission, 171 Fed. 680, 692; Minneapolis & St. L. R. Co. ». Minnesota, 
186 U. S. 257, 267; Intermountain Rate Cases, 234 U. S. 476, 486. 
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regulation of rates by the state cannot be carried. In general, a railroad 
is entitled to earn from its entire business a reasonable return upon the 
fair value of its capital investment, and any reduction which deprives 
it of such a return is confiscatory.'® Moreover, the state’s power to regu- 
late rates is confined to the business of the carrier within its limits, and 
any reduction of charges upon that business which throws a dispropor- 
tionate burden upon the business conducted in other states or in inter- 
state commerce is unconstitutional. And it may well be that a railroad 
cannot be compelled to transport a particular class of traffic at a 
rate which does not cover the actual out-of-pocket cost of moving it, 
since obviously such traffic can contribute nothing to the road’s income.” 
Finally, gross inequalities in the rates for different kinds of traffic moving 
under substantially similar economic conditions may well be interdicted 
as discriminatory.” But the mere fact that each separate class of service 
does not yield a return exactly equal to its arbitrarily guessed proportion- 
ate share of total operating costs does not necessarily indicate that the 
charge for such service is confiscatory or discriminatory. It has never 
been thought that a railroad was entitled to earn a fair return from “every 
mile, section, or other part into which the road might be divided,” * 
nor that every additional facility which it might be required to furnish 
should show a fair net profit to the company,” and the court itself con- 
cedes in the principal cases that the rates need not be uniform for all 
commodities so as to secure the same percentage of profit on every class 
of business.* The principal cases will no doubt settle the law contrary 
to the views here expressed;” and in the particular instances before the 
court the result is perhaps not regrettable, but if every rate fixed by 
the regulating authorities is to be subjected to this rigid test a serious 


18 Coke & Coal Ry. Co. v. Conley, 67 W. Va. 129, 67 S. E. 613; Smyth v. Ames, 169 
U. S. 466; The Minnesota Rate Cases, 230 U. S. 352. 

19 Smyth v. Ames, 169 U. S. 466. 

2 Chicago, St. P. M. & O. Ry. Co. v. Becker, 35 Fed. 883. But see Atlantic Coast 
Line R. Co. ». North Carolina Corporation Commission, 206 U. S. 1; Gulf Central & 
S. F. R. Co. v. Railroad Commission of Texas, 102 Tex. 338, 354, 116 S. W. 795, 796. 
In the exercise of the police power the state may doubtless compel the rendering of 
—_— gee at a loss. See Interstate Consolidated St. Ry. Co. ». Massachusetts, 
207 U.S. 79, 86. 

*1 Lake Shore & M. S. Ry. Co. v. Smith, 173 U. S. 684. See 14 Cot. L. REv. 442. 
But it is doubtful whether the company could object to the rates on the ground that 
they were discriminatory. See Willcox v. Consolidated Gas Co., 212 U. S. 19, 54; 
Tucker v. Missouri Pacific Ry. Co., 82 Kan. 222, 225, 108 Pac. 89, 90; Interstate Com- 
merce Commission v. Chicago, R. I. & P. Ry. Co., 218 U. S. 88, ro9. 

2 Puget Sound Elec. Ry. v. Railroad Commission, 65 Wash. 75, 117 Pac. 739. See 
——— & St. L. R. Co. ». Minnesota, 186 U. S. 257, 267. But see 25 v. L. 

Vv. 276. 

% St. Louis & S. F. Ry. Co. v. Gill, 156 U. S. 649; Chesapeake & O. Ry. Co. ». 
Public Service Commission, 83 S. E. (W. Va.) 286. See 13 Micu. L. REv. 407. 

* Atlantic Coast Line R. Co. v. North Carolina Corporation Commission, 206 U. S. 
1; Missouri Pacific Ry. Co. v. Kansas, 216 U. S. 262; Chicago, B. & Q. R. Co. ». 
Railroad Commission of Wisconsin, 152 Wis. 654, 140 N. W. 296. But see Yazoo & 
M. V. R. Co. v. Railroad Commission of Louisiana, 130 La. ror2, 58 So. 862. 

% Northern Pacific Ry. Co. ». North Dakota, Supreme Court Official, Nos. 420, 
421, p. 9. 

% A previous Note in the Review, accepting for better or worse the current trend 
of rate-regulating authority, predicted this very fate of economic law at the hands of 
the courts. See 25 Harv. L. REv. 276. 
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obstacle has been opposed to an intelligent adjustment of —_ ac- 
- cording to economic conditions. 


May A CRIMINAL PENALTY BE SHIFTED? — Whether one upon whom 
a criminal penalty has been imposed for an act of his own regarded as 
criminal, may shift the burden of his fine by a civil action against another 
primarily responsible was squarely presented by a recent English case. 
R. Leslie (Lid.) v. Reliable Advertising and Addressing Agency (Lid.), 
[1915] t K. B. 652.1. The plaintiffs, moneylenders, had been fined 
for the statutory misdemeanor of sending circulars to an infant,? be- 
cause the defendant agency in addressing envelopes had, contrary to 
its contract, negligently included a minor’s name. The moneylenders 
were allowed only nominal damages, it being considered contrary to the 
public interest that one so sentenced should not bear both his fine and 
costs. The question decided seems never to have arisen in this country. 
English authority is not abundant, but the question was discussed by way 
of dicta in two cases. The first, in 1834, took the view, in a suit against 
the managing editor of a newspaper by the proprietor who on his account 
had been fined for libel, that there was no right of compensation for an 
injury of this character. The second, at a much later date,‘ attempted 
to introduce a qualification to this general rule against shifting a pen- 
alty. In this case a trooper brought an action of deceit for personal 
injuries sustained while innocently participating at the defendant’s solici- 
tation in the Jameson Raid in violation of the Foreign Enlistment Act.® 
Neither criminal prosecution nor fine was involved, but one judge was 
of opinion that no public policy precluded one who had been convicted 
of a crime of which mens rea was not an element from receiving full in- 
demnity.* Prior to the principal case, this suggested exception does not 
seem to have been questioned, for in two subsequent cases persons con- 
victed of the minor statutory misdemeanor of selling impure meat or 
fish succeeded in recovering the amount of their fines against their vend- 
ors on warranty without the legality being questioned.’ 

This dividing line of the English decisions allowing recovery over of 
fines only in the case of lesser crimes, at first sight seems analogous to 
the distinction in the law of torts as to contribution between tortfeasors. 
Although as a rule there is said to be no right of contribution, it is 
now somewhat generally established that there may be a legal adjustment 
of the loss unless the wrong was conscious, intentional, or immoral.® 


1 A statement of the case appears in this issue of the REVIEW, p 

2 BETTING AND Loans (InFANTs) Act, 1892 (55 & 56 Vict., 3 We § 2. Money- 
LENDERS ACT, 1900 (63 & 64 Vict., ch. 51), § 5. 

* Colburn v. Patmore, 4 Tyrw. 677, 1 C. M. & R. 73._ The case was decided, how- 
ever, on a point in pleading. Cf. Poplett v. Stockdale, 1 R. & M. 337 (1825), in ‘which 
Best, C. J., said, ‘Te would be strange if a man could be fined and imprisoned for 
doing that for which he could maintain an action at law.” 

: Burrows v. Rhodes, [1899] 1 Q. B. 816; see 13 Harv. L. REv. 215, 226. 

5 1870 (33 & 34 Vict., ch. go), § 11. 

6 See Burrows 2. Rhodes, supra, 831, per Kennedy, J. 

° Crage v. Fry, 67 J. P. 240; Cointat 9. Myham, lanl 2 K. B. 220. 

8 See 12 Harv. L. Rev. 176, containing an explanation of the leading case of 
Merryweather v. Nixan, 8 T. R. 186. 
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The purpose of the general rule, which recognizes that the denial of con- 
tribution may, as among the tortfeasors, result in unfairness, is to create 
a deterrent upon this sort of conduct.® Thus, for intentional conversion,!° 
defamation," or knowingly maintaining a danger,” one jointly responsi- 
ble cannot apportion his loss. But there may be contribution where there 
has been an unintentional conversion,!* or where one has been held re- 
sponsible owing to some legal doctrine, such as partnership,“ respondeat 
superior,© or the virtual suretyship of a municipal corporation for the 
safe condition of the streets.'® 

The principal case would seem more nearly to resemble the latter classi- 
fication, where according to the later English cases involving crimes, as 
in the law of tortfeasors, the burden may be passed along or divided. The 
plaintiffs were innocent, in fact, and mens rea was not an element of the 
misdemeanor.’? Had the plaintiff been injured through loss of trade or 
in some such other collateral way on account of his conviction, there 
would therefore have been no objection to recovery. The only damages 
claimed, however, were the fine and costs, and these the court on account 
of the policy of the criminal law refused to recognize. Such a conclusion, 
involving as it does a rejection of the later English exception permitting 
the shifting of criminal penalties in the case of the lesser crimes, seems 
proper. There being a strong policy against minors receiving money- 
lenders’ advertisements at all, the object of the legislature would be 
better effectuated by leaving the results of criminal liability where they 
fall. If the plaintiff could shift the pecuniary loss to the defendant, an 
additional safeguard against this evil would be simultaneously destroyed, 
for the incentive to each moneylender to see to it personally that none of 
his circulars reached minors would be lessened. Of course, it is possible 
that a subcontractor or agent might likewise have violated the statute, ~ 
and have been fined himself. To shift the principal’s fine to him also, 
however, would merely serve to accumulate the deterrents of criminal and 
civil liability upon one person presumably of less responsibility. Without 
regard to justice among the parties, the rule to prevail should be the one 
most likely to prevent the occurrence of the acts the statute intended to 
obviate. This policy of the criminal law would seem to require that a 


® See Thweatt’s Adm’r v. Jones, Adm’r, 1 Rand. (Va.) 328, 333. 

10 Peck v. Ellis, 2 Johns. Ch. (N. Y.) 131; Boyd v. Gill, 19 Fed. 145; Davis v. Gilham, 
44 Oh. St. 69; Boyer v. Bolender, 129 Pa. 324. 

1 Arnold 2. Clifford, 2 Sumn. (U. S.) 238; Atkins 2. Johnson, 43 Vt. 78. Libel stands 
on peculiar grounds for historical reasons, it being conclusively regarded as knowingly 
committed. See Kennedy, J., in Burrows v. Rhodes, supra, p. 833, referring to Colburn 
v. Patmore, supra: “The plaintiff though actually ignorant was legally cognizant of 
the publication of the libel.” 

2 Spaulding v. Oakes, 42 Vt. 343. 

3 Adamson ». Jarvis, 4 Bing. 66; Thweatt’s Adm’r v. Jones, Adm’r, supra; Acheson 
v. Miller, 2 Oh. St. 203. 

M Wooley ». Batte, 2 C. & P. 417; Pearson v. Skelton, 1 M. & W. 504; Horbach 9. 
Elder, 18 Pa. 33. 

ad Bailey v. Bussing, 28 Conn. 455. 

16 Lowell v. Boston & Lowell R., 23 Pick. (Mass.) 24; Westfield v. Mayo, 122 Mass. 
100; cf. Armstrong County ». Clarion County, 66 Pa. 218. See 28 Harv. L. REv. 636. 

” The fact that nominal damages were allowed in the principal case corroborates 
this view. The opinion of the court in claiming this was a crime involving mens rea 
seems to have been an unsuccessful attempt to reconcile the result desired with the 
previous English test. 
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punishment, whether in the form of fine or imprisonment, should always 
remain fixed with him upon whom it was imposed.'* The ordinary test 
of the law as to contribution or indemnity in the case of other elements 
of damage is inapposite to criminal penalties, because of the stronger 
policy of repression in the latter. 


‘ 


PosstBLE INTERESTS IN ONE’s NAME oR Picture. — “The law is 
utilitarian. It exists for the realization of the reasonable needs of the 
community.” ! So it is not surprising that with the advent of modern 
photography and the growth of a certain type of unscrupulous journal- 
ism the law has come to recognize to a limited extent an individual’s 
right of privacy, a right not to have his personal affairs subjected to 
public comment and scrutiny without his consent.? Yet the courts 
have handled the matter very unsatisfactorily.* A recent case in New 
York evidences the confusion of thought which pervades the entire 
subject. The plaintiff secured from an actress the exclusive right to 
the use of her picture on posterettes. The defendant thereafter with 
the consent of the actress published and sold posterettes bearing the 
same picture. The court refused an injunction on the ground that the 
statutory right of privacy was a purely personal right, and therefore not 
subject . assignment. Pekas Co. v. Leslie, 52 N. Y. L. J. 1864 (N. Y. 
Sup. Ct.). 


18 Tf, in a particular statute, it is not intended to preclude the adjudication of justice 
between the parties, a clause may be inserted declaring that any fine imposed under its 
provisions may be recovered in damages. See the English SALE or Foop AnD Drucs 
Act (1875), § 78. In the absence of such a clause, it should be presumed that no such 


recovery over was intended. 


1 Ames, “Law and Morals,”’ 22 Harv. L. REv. 110. 

2 Pavesich v. N. Eng. Life Ins. Co., 122 Ga. 190, 50 S. E. 68; Foster-Milburn Co. 
v. Chinn, 134 Ky. 424, 120 S. W. 364; Douglas v. Stokes, 149 Ky. 506, 149 S. W. 849; 
Munden ». Harris, 153 Mo. App. 652, 134 S. W. 1076; Edison v. Edison Polyform, 
etc. Co., 73 N. J. Eq. 136, 67 Atl. 392; Warren and Brandeis, “‘The Right to Privacy,” 
4 Harv. L. REv. 193; WiIGMORE, SUMMARY OF THE PRINCIPLES OF Torts, § 148; 
Coo.ey, Torts, 3 ed., p. 364. In some states the right has been expressly recognized 
by statute. New York Consot. Law, ch. 6, §§ 50, 51; Cat. PENAL Cope, § 258. 
It can be waived by consent or voluntary submission to public scrutiny. Corliss 2. 
Walker, 64 Fed. 280. See Pavesich v. N. Eng. Life Ins. Co., 122 Ga. 190, 199, 50 S. E. 
68, 72. And it must give way if in conflict with the freedom of the press. Moser 2. 
Press Pub. Co., 59 N. Y. Misc. 78, 109 N. Y. Supp. 963. See Pavesich v. N. Eng. 
Life Ins. Co., 122 Ga. 190, 204, 50 S. E. 68, 74. 

3 The right of privacy, whether recognized or not, is generally considered a personal 
right. Relief granted: Pavesich v. N. Eng. Life Ins. Co., supra; Foster-Milburn Co. 
v. Cherin, supra; Douglas v. Stokes, supra. Relief refused: Roberson v. Rochester 
Box Co., 171 N. Y. 538, 64 N. E. 442; Henry v. Cherry & Webb, 30 R. I. 13, 73 Atl. 
97. But a few courts grant relief on the ground of the violation of a right of property 
analogous to one’s right in the products of his mind, such as unpublished letters, 
sketches, etc. Munden ». Harris, supra. Edison v. Edison Polyform, etc. Co., supra. 
And there is some judicial expression to the effect that both a personal right and a 

roperty right are involved. See the dissenting opinion of Gray, J., in Roberson ». 
- “wd Box Co., 171 N. Y. 538, 561, 564; also Colt, J., in Corliss ». Walker, supra, 
p. 282. 

4 New York Consot. Laws, ch. 6, § 51, provides: “Any person whose name, por- 
trait, or picture is used for advertising purposes or for purposes of trade without written 
consent first obtained . . . may maintain an equitable action to prevent and restrain 
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Individual interests are not created by the law. They exist by virtue 
of the demands which each individual may make as a member of society 
in so far as such are not outweighed by the like demands of others. 
Only in so far as the law recognizes these interests are legal rights 
created.’ From this standpoint, and considered solely apart from the 
question of legal rights, an unauthorized publication of one’s name or 
picture may involve at least three distinct interests. First, there may 
be the interest that his mental peace and comfort be not disturbed by 
dragging him before the public. This is obviously an interest of per- 
sonality, and must be recognized if at all as a personal right of privacy.® 
Secondly, there may be the interest in reputation — that he be not 
held up to hatred, contempt, or ridicule. If infringed, an action for libel 
will lie, although an interest in privacy may also be involved.’ Thirdly, 
there may be an interest in property. Herein lies the confusion. Gener- 
ally, one’s interest that his name or picture be not published broadcast 
is an interest of personality. But if the owner has treated it as of pecu- 
niary value, or if by virtue of his profession or business it has become 
such, privacy ceases to be the dominant element, for there is now the 
distinct interest of substance that no one interfere with that name or 
picture to detract from its value. A celebrated artist’s name is as much 
a part of his property as the picture he paints, for it gives added value 
to his productions. Again, if an actress uses her picture as an advertise- 
ment, it becomes for her a valuable asset which the law should recog- 
nize as property. But the interest of a sensitive girl is far otherwise. 
She is strongly opposed to publicity. A surreptitious use of her photo- 
graph causes her no pecuniary loss whatsoever, but only mental distress. 
To the actress, however, publicity is the very thing desired. It is an- 
other’s unauthorized interference with a pecuniary interest which she 
complains of. And just as the interests are distinct, so the rights secur- 
ing them are distinct. Whether the interest, and consequently the 
right, is one of substance or of personality must be considered from the 


the use thereof, and may also recover damages. . . .” The statute is construed as 
creating a personal right of privacy. Rhodes v. Sperry & Hutchinson Co., 193 N. Y. 
223, 85 N. E. 1097; Riddle v. MacFadden, 201 N. Y. 215, 94 N. E. 644. 

5 Pound, “Interests of Personality,” 28 Harv. L. REv. 343. 

6 Ibid., p. 362. Relief may be had by an injunction as well as an action for 
damages, for the better view is that the restraining power of equity extends over 

— as jwell as property rights. Pierce ». Swan Point Cemetery Proprietors, 10 

. I. 297. 

7 Peck v. Tribune Co., 214 U. S. 185. See Munden »v. Harris, 153 Mo. App. 652, 
662, 134 S. W. 1076, 1080. 

8 This distinction is clearly recognized in the Civil Law. Baupry-LACANTINERIE, 
Précis DE Droit Crvit, Vol. 1, §§ 116, 119; ENNECCERUS, LEHRBUCH DES BURGER- 
LICHEN Recuts, Band 1, Abteilung 1, § 93, (9) NAME. But there is some conflict in 
the common law. The English doctrine seems to be that the owner must have 
actually used his name (or picture) in a commercial way, or relief will be refused. 
Dockrell v. Dougall, 78 L. T. 840. See Clark v. Freeman, 11 Beav. 112, 119. The 
better view would seem to be that if one’s name had become an asset through repu- 
tation the law should protect it as such although not actually put to a business use. 
Mackenzie ». Soden Mineral Springs Co., 27 Abb. N. C. 402, 18 N. Y. Supp. 240. 
In Edison v. Edison Polyform, etc. Co., supra, the court based its decision on the 
broad ground that every private individual has a property right in his name or picture. 
There was no doubt a property right involved under the particular facts, for the 
interest of a famous inventor in his picture is clearly one of substance. 
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standpoint of the individual injured.® The difficulty arises in deter-- 
mining which interest is involved in a given set of facts. 

Moreover, it would seem that these two rights are exclusive. The use 
of one’s name or picture as property from necessity presupposes pub- 
licity to lend it pecuniary value. Again, the very essence of reputation 
is publicity, so if one’s name acquires value through reputation, the in- 
terest in privacy is sacrificed. One cannot use his name publicly to any 
considerable extent and keep it private at the same time. Conversely, 
if the interest in privacy as such is infringed, no property right in the 
name or picture can exist. No doubt the unauthorized use by another, 
although infringing an interest of substance, may cause mental anguish 
as well as pecuniary loss, as where a reputable physician uses his name 
on a bottle of medicine and another steals it for advertising some quack 
remedy. Yet the right violated is still a property right. Reparation 
for the added mental suffering may be made by giving parasitic damages,!° 
but, strictly speaking, no interest in privacy is infringed. The public 
use of the name refutes any such interest. 

In the principal case, the actress treated her picture as property. 
She consented to its use for a public purpose, and thereby waived any 
interest in privacy. Consequently, no right of privacy under the statute 
was involved. But the court should have protected the assignment 
as a right of property." 


RECOVERY FOR Goops SOLD By AN ILLEGAL ComBINATION. — Once 
more the United States Supreme Court has had presented to it the ques- 
tion whether a combination violating the Sherman Anti-Trust Act may 
recover for goods sold on a contract legal in itself but a part of a scheme 
to perpetuate the monopoly. Wilder Manufacturing Co. v. Corn 
Products Refining Co., 236 U. S. 165. The defendant alleged that the 
plaintiff, an illegal combination, in order to continue its monopoly, 
had perfected a profit-sharing scheme, which punished the failure to 
deal with the plaintiff exclusively in any given year by the forfeiture of 
a rebate on previous purchases. It was also alleged that every contract 
provided that the goods were not for resale. The court held that these 
allegations constituted no defense. 

Since persons are not ousted from law courts merely because they are 


® This is well illustrated in the case of Ellis v. Hurst, 66 N. Y. Misc. 235, 121 N. Y. 
Supp. 438. The plaintiff, well known as an author under a.nom de plume which he 
always assumed, sought an injunction to restrain the defendant from surreptitiously 
using his true name in connection with an unauthorized publication of the plaintiff’s 
works. No objection was made to the publication of the books themselves. The 
court rightly granted relief under the New York statute as a violation of the right of 
privacy. Clearly an interest of personality was alone infringed. But had the plaintiff 
written under his true name, its unauthorized use would have violated a property 
right similar in nature to his right in the books themselves. 

10 Cf, 27 Harv. L. REv. 87. 

11 The New York statutory right of privacy would seem broader than the common- 
law right. If the actress had not consented to the use of her picture by the defendant, 
on the wording of the statute she still had a cause of action against him for using her 
name for advertising purposes without her written consent, although her interest in 
privacy was gone. 


692 | HARVARD LAW REVIEW 


law breakers, it is now clear that the mere fact that the plaintiff is a 
monopoly does not bar its recovery.! On the other hand, if the very con- 
tract in suit is illegal it plainly cannot be enforced.? The situation in the 
principal case falls between these two elementary propositions. The 
contract was intrinsically legal;* but when taken together with other 
contracts, it did no doubt tend to further the continued existence of the 
monopoly. This relation the court refused to consider. Substantially 
the same facts have come before the Supreme Court twice before. In 
the first case, however, the court managed to find no tendency in the 
contract sued on: to perpetuate the monopoly. But in the second, 
where the connection between the contract and the illegal combination 
was perhaps more clear, a divided court recognized it and decided for 
the defendant.5 In material facts it is difficult to distinguish this case 
from the principal case,® and it is therefore overruled in substance, or 
at least limited to its very facts in that the contract there sued on might 
possibly have been of itself illegal.” 

As a matter of contract law, it is a question of some difficulty to de- 
termine whether a contract intrinsically legal is tainted with illegality 
because it is part of a monopolistic scheme. It is obvious that these 
unoffending contracts, sufficiently duplicated, may be the very founda- 
tion of monopoly. This is recognized when the public attacks a com- 
bination directly, and although in a private suit on the separate 
contract the public interest is not quite so closely affected, yet the 
weight of authority here also considers it unenforceable because of its 
unlawful tendency.°® 

The only justification, therefore, for the result in the principal case 
must be that the Anti-Trust Law cuts off all search into the illegality 
of monopolies other than by the methods it prescribes. Such a doctrine 
would be highly desirable. It would relieve plaintiffs of the troublesome 
necessity of establishing their innocence to the satisfaction of any and 
every court which chanced to have jurisdiction, and leave the conclusive 
decision of important and complicated “trust”? questions once and for 


1 Connolly v. Union Sewer Pipe Co., 184 U.S. 540. See 22 Harv. L. REv. 435. 

2 Patterson .v. Imperial Window Glass Co., 91 Kan. 201, 137 Pac. 955. 

5 Fuller v. Hope, 163 Pa. St. 62, 29 Atl. 779; Matthews ». Associated Press, 136 
N. Y. 333, 32 N. E. 981. Perhaps such a contract would now be illegal. See CLayTon 


Anti-Trust Act, § 3 (approved Oct. 15, 1914). 


¢ Connolly v. Union Sewer Pipe Co., supra. 
si Continental Wall Paper Co. v. Voight & Sons Co., 212 U. S. 227; 22 Harv. L. 

V. 435. 

6 See International Harvester Co. v. Oliver, 192 Fed. 59, 66. 

7 The court in the principal case distinguished the Continental Case on this ground. 
The dissenting justices in the Continental Case pointed out, however, that the con- 
tract was per se intrinsically legal. 

8 See Swift & Co. v. United States, 196 U. S. 375, 396. 

® Merchants’ Ice & Cold Storage Co. v. Rohrman, 138 Ky. 530, 128 S. W. 599; 
Pacific Factor Co. v. Adler, 90 Cal. 110, 27 Pac. 36; Santa Clara Val. M. & L. Co. 2. 
Hayes, 76 Cal. 387, 18 Pac. 391; Judd v. Harrington, 19 N. Y. Supp. 406; Brent ». 
Gay, 149 Ky. 615, 149 S. W. 915. Cf. Morris Run Coal Co. v. Barclay Coal Co., 68 
Pa. 173, 186; Richardson v. Buhl, 77 Mich. 632, 43 N. W. 1102. See 22 Harv. L. Rev. 
435. Contra, Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723; Carter- 
Crume Co. v. Peurrung, 86 Fed. 439. See also the dissenting opinion of Mr. Justice 
Holmes in Continental Wall Paper Co. v. Voight & Sons Co., supra. 
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all to the federal courts.!° The Act provides three remedies: dissolu- 
tion or a criminal prosecution by the government, a forfeiture of prop- 
erty, and an action for threefold damages by any person injured." The 
last does appear inconsistent with an intention to vest the exclusive 
right to deal with violations of the Act in the government. Yet here, 
too, jurisdiction is vested solely in the federal courts;” and although one 
conclusive determination as to the legality of a combination for all 
purposes is not provided for, at least neither state nor federal courts 
are affirmatively given jurisdiction to attack monopolies collaterally 
by refusing to enforce contracts furthering their purposes. The con- 
tention that the Act goes further and deprives the courts of the right 
of such collateral attack is powerfully supported by an analogy in the 
interpretation of the Act to Regulate Commerce." This, likewise, 
gives any person the right to sue for damages in any district or circuit 
court.“ And it further provides that all existing remedies are preserved, 
the provisions of the Act being “in addition to such remedies.” » Yet, 
in order to prevent interference with what the Supreme Court considered 
a fundamental policy of the Act, namely, the maintenance of a uniform 
standard of rates, it construed the Act as depriving courts of their un- 
doubted former jurisdiction to pass upon the reasonableness of rates, 
unless and until they had been found unreasonable by the Interstate 
Commerce Commission.* Such an interpretation of the Sherman Law, 
which also has no express provision on the matter, may seem strained.!” 
But by means of it the courts are deprived of their otherwise undoubted 
right to refuse enforcement to contracts furthering illegal monopolies, 
and the desirable result of the principal case attained.'® 


EVIDENTIAL UsE OF MATHEMATICALLY DETERMINED PROBABILITY. — 
A recent case in New York instancing methods of criminal detection 
reminiscent of Sherlock Holmes ! also exhibits what is apparently a new 
problem in the law of expert evidence. People v. Risley, 214 N. Y. 75, 


10 See the majority opinion when the principal case was before the Georgia Court of 
Appeals. Wilder Manufacturing Co. v. Corn Products Refining Co., 11 Ga. App. 588, 
599, 75 S. E. 918, 923. 7 

1 26 U.S. Stat. AT LARGE, 209, §§ 4, 6, 7. 

12 The recent amendment that the result of a government suit will be primé facie 
evidence in a suit by a private party is also significant. Trape Commission Act of 
Oct. 15, 1914, § 5. 

3 24 U.S. Stat. aT LARGE, 379. 

4 Tbid. § 9. 

 Tbhid. § 22. 

16 Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426. 

17 To be sure, in developing common-law principles the courts go slowly in order 
to avoid judicial legislation. See’ Holmes, J., in Stack ». New York, N. H. & H. R. 
Co., 177 Mass. 155, 158. But in applying a statute the courts may properly take 
stronger action in order to carry out the legislative intent. See Lord Haldane in 
bin District School Board v. Kelley [1914] A. C. 667, 680. Cf. 28 Harv. L. Rev. 
308, n. 12. 

18 A logical application of the onaleay would seem also to subject the individual’s 
right to sue for threefold damages to the condition precedent of an adjudication of 
the illegality of the monopoly in a direct attack by the Attorney-General 


1 “A Case of Identity,” by Sir Arthur Conan Doyle. . 
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108 N. E. 200.2. To show that a typewritten forgery had been done 
on the defendant’s typewriter, experts on typewriters were called, 
who testified that certain peculiarities of the form and alignment of the 
type exhibited by the specimen in question corresponded exactly with 
peculiarities exhibited by writing from defendant’s typewriter. An 
expert mathematician was next produced, who, in response to a hypo- 
thetical question ascribing certain ratios to the probable recurrence of 
any one defect, was allowed to testify that the probability of the coinci- 
dence of all these defects in another machine was one in four billion.‘ 
The admission of the latter testimony was held to be reversible error on 
the narrow and doubtless unimpeachable ground that the assumed hy- 
pothesis was unwarranted by any evidence in the case, but the court in- 
dicated that such testimony is necessarily improper to establish a past 
event. 

An obvious, though unsound, objection to the admission of such evi- 
dence is that it is an opinion by a witness no more expert in the sort of 
phenomena under investigation — viz., typewriters — than the jury; 
or, as it is sometimes said, that it amounts to an usurpation of the jury’s 
function. Undoubtedly it is the function of the jury to pass judgment 
on the facts and determine the weight of inferences to be drawn. Reason- 
ing by witnesses is not allowed unless it is of a sort which the jury is not 
equally well qualified to do for itself. But it is fundamental that one pos- 
sessing special skill or knowledge, not open to all, concerning thesort of 
phenomena under investigation, and whose opinion will therefore be of 
assistance, will be permitted to express an opinion as to the probability 
of an occurrence;’ and it seems equally in accord with the spirit of 
the opinion rule to allow the same sort of testimony by one who, al- 
though without special knowledge of facts, is skilled in a specialized 
method of treating facts, provided his method is of value in judicial 
investigation.® 

The only objection, if any, to the admission of expert evidence must 
therefore be that mathematically determined probability is of no use 
in judicial investigation. The probability of an event is not a quality 
of the event itself, but expresses a degree of uncertainty in our knowledge 


2 A statement of the case will be found in REcENT CasEs, p. 708. 

3 An instance of similar use of such evidence is found in State v. Freshwater, 30 
Utah 442, 85 Pac. 447. See also Levy v. Rust, 49 Atl. 1017 (N. J.). 

4 Similar testimony as to the chance of a given individual writing three signatures 
exactly alike was admitted in the celebrated Howland Will Case, an account of which 
will be found in 4 Am. L. Rev. 625: The appeal was decided on other grounds and the 
correctness of this ruling not tested. See Robinson v. Mandell, 3 Cliff. (U. S.) 169. 

5 Hogan, J.: ““That rule [referring to expectancy tables] is used from necessity 
when the fact to be proved is the probability of the happening of a future event. It 
would not be allowed, for illustration, if the fact to be established were whether A 
had in fact died, to prove by the Carlisle table he should still be alive.” 214 N. Y. 
75, 86, 108 N. E. 200, 203. 

Seabury, J. (dissenting on other grounds): “. . . I should hesitate to cast a vote 
which . . . would sanction the reception of such evidence as to past transactions.” 
214 N. Y. 75, 96, 108 N. E. 200, 206. 

6 For a criticism of this phrase see 3 W1GMORE, EVIDENCE, § 1920. 

7 See 3 WicMorE, EvIpENCE, § 1976. 

8 See 3 WicMOoRE, EvIDENCE, § 1923, where it is said: “But the only true criterion 
is: On this subject can a jury from this person receive appreciable help.” 
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concerning it.® All events are certain in nature. Probability is thus an 
expression of the effect/of more or less evidence in giving rise to belief. 
The use of the term in’mathematical science is not different from its use 
in the affairs of everyday life, except that in everyday life probability 
takes into account evidence of all kinds, whereas mathematical probabil- 
ity can deal only with the convincing effect of a very limited kind of evi- 
dence. Probability is determined mathematically by taking the ratio 
of the number of possible cases in which given circumstances may com- 
bine to produce a given event, to the total number of possible cases in 
which the circumstances may conceivably combine in all ways, when 
nothing induces a belief that any particular case will occur rather than 
another. The ratio is thus a shorthand expression of the truth con- 
cerning a large series of events. The only truth expressed finally is as 
to the series as a whole," without taking into account any special evi- 
dence as to any particular individual of the series.“ Nevertheless, having 
evidence only as to the whole, with none as to particulars, the mathe- 
matical calculation affords the most accurate and rational method of 
measuring the proper effect of this evidence upon belief. 

This proposition receives recognition in the law when it becomes nec- 
essary in estimating the amount of a recovery, the right to which is 
shown by more satisfactory evidence," to determine the future date at 
which an individual will die (or would have died but for the conduct 
of defendant). Here the facts of experience consist of statistics show- 
ing the ages to which a large number of individuals of the given age have 
been observed to live. Mathematics is applied to these statistics to give 
the probable expectancy, which is almost everywhere admitted as evi- 
dence.“ Now, as pointed out by a learned writer, it is not the futurity 
of an event which induces us to act upon such evidence, but the absence 


® See Mit, System oF Locic, 3 ed., Bk. 3, ch. 18, § 1. 
ae Cf. the definition by La Place in 22 Encyclopedia Britannica, 11 ed., tit. Proba- 
ility, p. 377. 

11 The conception of mathematical theory of probability as dealing with a series of 
events rather with particular individuals of a series is developed in VENN, THE 
Locic or CHANCE, ch. 1, §§ 1-9. 

2 This accounts for the ing paradox that many events which are determined 
by mathematics to be ap aya a the whole) are easily believed to have happened. 
Any evidence to prove that a particular individual belongs to a class occurring very 
infrequently in the series in no way contradicts a calculation which did not consider 
the particular evidence, and conversely the particular evidence is not weakened be- 
cause of the calculation. Indeed, the only reason for making a calculation based on 

eneral data is the absence of more satisfactory data relative to the particular event. 
So when a mathematically improbable event is asserted to have happened, the entire 
basis of probability is shifted. The question becomes one of the probability of the 
individual’s veracity and of the probable trustworthiness of his sources of information; 
or if an eyewitness, of the probable accuracy of his observation. 

13 Tt will be noted that the evidence required to induce a court to give any judgment 
at all must show stronger probability than that required to fix the amount of such a 
judgment, once it is shown that a judgment should be given. This difference obviously 
rests solely on practical necessity. It is submitted that this fact is responsible for the 
apparent force of the example given by Hogan, J., in —— of his argument (supra, 
n. 5). But it does not follow that evidence susceptible of mathematical treatment 


could never have sufficient weight to prove an issue requisite to recovery. A fortiort 
it does not follow that expert mathematical calculation upon such evidence should 
always have such small relevancy as to be inadmissible on such an issue. 

14 See 3 WiGMORE, EVIDENCE, § 1698. 
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of other evidence of more convincing nature *—a situation obviously 
more often, but not necessarily only, existing with regard to future events. 
Hence it is submitted that, given relevant evidence to which mathe- 
matical calculation is applicable, it should be equally admissible whether 
the probandum concerns the past or future.* There may, of course, be 
cases where the evidentiary facts to be used as basis of calculation will 
have such slight relevancy that it will be useless to use them, and of 
course their mathematical expression will be equally excluded. There 
may also be cases in which general data, standing alone, indicate a strong 
probability, but in which there is sufficient evidence relative to the par- 
ticular event in question to make the mathematical probability based 
only on general knowledge have almost no value. Here the calculation 
would be superfluous also, although the general data might be relevant 
to assist in a proper understanding of the more specific evidence under 
consideration. But these are questions of auxiliary policy dependent 
upon the facts of particular cases, and it is submitted that no general 
rule should exclude the mathematical calculation of probability in any 
case where the facts are susceptible of such treatment. 


ENFORCEMENT OF TRADE — UNION RULES TO PUNISH AN OUTSIDE 
Party. — Frequent discussions have left the field of labor litigation 
bereft of virgin charm. A Rhode Island case, however, is worthy of note 
because of its liberal view. Rhodes Bros. Co. v. Musicians’ Protective 
Union Local, etc., 92 Atl. 641.1 The court in that case dissolved an in- 
junction which had issued against a musicians’ union restraining it from 
imposing fines on any of its members to prevent them from playing for - 
the plaintiff. The musicians had been ordered not to enter the plaintiff’s 
employment under a by-law of the association which prohibited any 
member from playing for any person who the directors might decide had 
broken a contract with one of the union. 

When a combination resorts to conscription of neutrals, complicated 
questions arise beyond the scope of the present discussion, but the right 
of a trade union to require its own members to comply with its own rules 
seems simply a consequence of recognizing such unions as lawful asso- 
ciations. Some courts, however, while not questioning the right to in- 
flict the drastic penalty of expulsion, have held that an outside party is 
illegally injured when fines or threat of fines are used to promote united 
action against him.? This seems a decidedly strange result, for as in these 
jurisdictions the fines are uncollectable, a member could readily avoid 


18 VENN, THE Locic or CHANCE, ch. 5, § 5. 

16 To draw an example similar to that given by the court. Suppose, in a case where 
the presumption of death does not apply, it is desired to prove the death of an individual 
who has disappeared. The fact that if alive he would now have reached the age of 
ninety-five would certainly be relevant. Would it not also be permissible to show the 
sae pe y number of persons who, — the age of the given individual when 

t heard from, also reach the age of ninety-five? 

1 For a more complete statement of this case see RECENT CASES, p. 718. 
2 L. D. Willcutt & Sons ». Driscoll, 200 Mass. 110, 85 N. E. 897; Martell ». White, 


a Mass. 255, 69 N. E. 1085 (traders’ association); Boutwell ». Marr, 71 Vt. 1, 42 
Atl. 607 (traders’ association). See 17 Harv. L. REv. 558, 20 id. 355, 22 id. 234. 
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them by submitting to expulsion.? So he would have no cause to fear 
them unless he feared expulsion more. It is difficult to see why any court 
should bar as “coercive” the less coercive method of the two. Perhaps 
the reason is that less than a century ago labor unions were everywhere 
held illegal as combinations in restraint of trade; and although they 
are now generally said to be legal, some narrow limitations upon their 
activities may be due to an unconscious inclination to attach to them 
unjustly some of the stigma they formerly bore. A union’s rules and 
by-laws should be contracts binding upon its members unless there is 
something in the nature of the particular rule to make it illegal besides 
conflict with obsolete economic theories. Looked at from this point of 
view a member in obeying the orders of the proper officers with regard 
to a matter in which he has agreed to place himself under their control 
is primé facie not only doing no wrong, but is only doing his legal duty, 
and the officers are only doing their duty in enforcing his performance 
by the use of any reasonable means.’ And these may in proper cases 
extend, to fine,* expulsion,’ or the threat of either,!° without giving an 
outsider affected a right to complain. This should be equally true in 
jurisdictions holding that the fines are collectable and cannot be avoided 
by resignation from the union. The union member has voluntarily and 
legally submitted himself to the pressure, and made himself a member 
of the forces arrayed against the plaintiff. 

The legality of the defendants’ action then should depend solely upon 
the nature of the by-law that is being enforced, and the motive with 
which it is brought into operation against the plaintiff. Now the rule 
here invoked by the union would generally operate to punish the outside 
party for past acts more than to put pressure on him to do something 
in the future of pecuniary benefit to the association. Clearly rules thus 
punitive of outsiders should be sparingly recognized, and where they do 
not tend to benefit the union in any legitimate way or where the pre- 


3 See Martell v. White, ag Mass. 255, 261, 69 N. E. 1085, 1088; Boutwell ». Marr, | 
71 Vt. 1, 9, 42 Atl. 60 Ss 

4 For the history o trade unions see Hitchman Coal & Coke Co. ». Mitchell, 202 
Fed. 514-533; 25 Harv. L. Rev. 465; AssINDER, TRADE Untons, chs. i, iv. 

5 Even in Australia, where an advanced stand has been taken, vestiges of the old 
common-law views of restraint of trade long obtained. See Taffs ». Beaseley, 16 Austr. 
L. T. 59 (association of traders). Of course on common-law principles there is no differ- 
ence as regards legality between combinations of laborers and combinations of traders, 
although sometimes the former appear to be treated more severely. Cf. Friendly Soc. 
v. Ingall, Sy ape R. 104 (C. A.) with Mogul Steamship Co. ». McGregor, 23 Q. B. D. 

[1892 
. ® Master Stevedores Ass’n 9. Walsh, 2 Daly (N. Y.) 1; Brown »v. Stoerkel, 74 Mich. 
269, 41 N. W. 921; Osborne ». Greymouth, etc. Union, 30 New Zealand L. R. 634. 

7 Scott Stafford Opera House Co. ». Minneapolis Musicians’ Ass’n, 118 Ming 410, 
136 N. W. 1092; Saulsbury »v. Coopers’ Int. Union, 147 Ky. 170, 143 S. W. 10718. 
Wabash R. Co. v. Hannahan, 121 Fed. 563, especially at p. 571. 

8 Jetton-Deckle Lumber Co. 2. Mather, 53 Fla. 969, 43 So. 590; Rea ». Buckland, 
11 West Australia L. R. 2 (traders). See Osborne ». Greymouth, etc. Union, supra, 
at pp. 636, 637; Amalgamated Soc. of Engineers v. Austr. Inst. of Marine Engineers, 

3¢. = > tor (Australia). 
g. Co. v. Hollis, 54 Minn. 223, 55 kg W. 1119. See L. D. Willcutt & 
nse 2. Drisecl, 200 Mass. 110, 124, 140, 85 N. E. 897, 903, 910. 

10 Every enforcement of a rule involves at least a threat o action, for 
otherwise there would be no enforcement but merely a volun cessation of work. 
Consequently the cases in n. 8 and n. 9, supra, stand for the legality of such threats. 
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dominating motive is vindictive," it should be unlawful to enforce them. 
But it seems proper for an association to take concerted action ” to in- 
spire respect for contracts made with its members,” so long at least as 
the action taken extends no farther than a peaceable refusal to allow its 
members to offer their services. The method used should not be illegal 
simply because it is indirect.” 

Legal theory and criticism in this field have frequently fallen into the 
error of looking too much at the plaintiff’s rights."* The right of the in- 
dividual to a free market for his capital or labor has been disproportion- 
ately developed, while insufficient emphasis has been placed upon the 
recognized facts that under modern conditions free competition means 
combination,!” that collective action by labor tends to fairer compe- 
tition between capital and labor by putting the contracting units on more 
equal terms,'* and that our complex economic system often calls for 
devious means of protecting self-interest. The problems generally pre- 
sented are so much more economic than legal that legislation sooner or 
later seems inevitable to relieve courts of general jurisdiction from the 
burden of trying to solve them,’ but it is none the less incumbent upon 
the courts not to take a narrow position in the meanwhile. 


11 Quinn v. Leatham, [1901] A. C. 490; Miller v. Collet, 32 New Zealand L. R. 994; 
Martell v. Victorian Coal Miners’ Ass’n, 25 Australian L. T. 40, 120. (Contrary de- 
cision in the lower court adversely criticized in 17 Harv. L. Rev. 140.) ‘That the pun- 
ishment in the above cases was inflicted specially and not within rules only makes the 
cases distinguishable on an additional ground. Departing from general tactics often 
attaches legal liability. See AsstnpER, TRADE UNIONS, 93. Thus the fact that the rule 
in Martell v. White, supra, n. 2, applied only to a single person goes far to distinguish 
that case. For a discussion of intent and motive in labor litigation see 20 Harv. L. 
REv. 256. 

2 As to the legal effect of combination see Sweeney v. Coote, [1906] 1 Ir. Ch. 51, 
109; Scott Stafford Opera Co. v. Minneapolis Musicians’ Ass’n, 118 Minn. 410, 414- 
415, 136 N. W. 1092, 1094. 

%8 Schulten v. Bavarian Brewing Co., 96 Ky. 224, 28 S. W. 504 (traders); Brewster 
v. Miller’s Sons Co., 101 Ky. 368, 41 S. W. f°: (traders). Contra, Giblan v. Nat. 
etc. Union, [1903] 2 K. B. 600; See 17 Harv. L. REv. 140. 

14 It is, of course, illegal for the union thus to cause a breach of contract. Lumley 
& B. 216; South Wales Miners’ Federation Glamorgan Coal Co., 

1905] A. C. 239. 

6 The by-law in the principal case would be less open to criticism if it provided for 
adjudication of disputes by parties more disinterested than the union directors. Cf. 
Reynolds v. Davis, 198 Mass. 294, 84 N. E. 457. But their decision appearing to have 
been rendered boné fide after the plaintiff was given a fair hearing, it hardly seems that 
the case should turn on that point. 

16 See Rea v. Buckland, supra, at p. 8. 

17 See dissent of Holmes, J.,in Vegelahn v. Gunter, 167 Mass. 92, 107-108, 44 N. E. 
ao ge These views are still adhered to. See Holmes, J., in Coppage v. Kansas, 
236 U.S. 1, 27. 

18 There seems no immediate danger of over-correction. Even where unionism is par- 
ticularly favored by law, experience has shown that the employer still largely controls 
the situation. See Federated Engine Drivers’, etc. Ass’n v. Broken Hill Proprietary 
Co., 5 C. A. R. (Australia) 9, 27. 

19 There is much food for thought in the system the Australian Federal Government 
has evolved, although constitutional difficulties might be encountered in its adoption 
in this country. COMMONWEALTH CONCILIATION AND ARBITRATION ACT, 1904-I9QII. 
All interstate strikes or lockouts are criminal. §§ 4,6. See Ex parte Hart, [1905-07] 
C.A.R.107. Aspecial court of Conciliation and Arbitration has been constituted which 
has power to initiate conferences and take jurisdiction of all industrial disputes and 
prevent and settle them. §§ 4, 16, 18. This includes the power to fix a scale of min- 
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TESTING THE RELIABILITY OF THE LAY HANDWRITING WITNESS. — 
Since the value of opinion evidence rests entirely upon the degree of ac- 
curacy which the witness’s special skill or peculiar knowledge gives to 
his conclusions, and since juries tend to give undue credence to unsup- 
ported statements of opinion, no test should be forbidden which, by 
displaying the ability of the witness to deal with the problem under 
investigation, throws light upon the true value of his testimony. The 
untrustworthy nature of lay opinion evidence as to handwriting ! makes 
this especially true in that case.2 Yet a recent North Carolina decision 
holds that such a witness cannot be tested on cross-examination by 
being asked to pass upon the authenticity of specimen genuine and 
forged signatures, though their authorship be proved in a manner that 
would make authentic signatures admissible for the purpose of com- 
parison in the direct examination. Fourth National Bank of Fayette- 
ville v. McArthur, 84 S. E. 309. 

Such a result, from the i s point of view, must no doubt seem 
a palpable error. The principle underlying all evidence as to handwrit- 
ing is that all the signatures of any one individual display common 
distinguishing characteristics. Hence the estimation of the authen- 
ticity of specimen true and forged signatures of the reputed author 
displays specifically the ability of the lay witness to identify the signa- 
tures of that particular person, and thus provides an exceptionally ac- 
curate test of the merit of his opinion. In addition, this test is the only 
means whereby the value of his testimony can be satisfactorily deter- 
mined; for with a lay witness who employs the principles of no science, 
recourse cannot be had either to professional reputation or an examina- 
tion as to scientific understanding.» Finally, as the judging of hand- 


imum wages. § 40 (6). Rural Workers’ Union v. Maldura Branch, etc. Ass’n, 6 C. A. 
R. 61. And to determine a great variety of the conditions of employment. Merchant 
Service Guild v. Com. S. S. Owners’ Ass’n,6 C. A. R. 6. In order to facilitate arbitra- 
tion organization of labor is indispensable. See Australian Tramway Employees Ass’n 
v. Prahran, etc. Trust, 6 C. A. R. 130, 143. Accordingly, the act provides that neither 
employer nor employee may refuse to offer or accept employment because the other is 
a member of an organization. §§9, 10. And the court may decree that preference be 
given union men. § 40 (a). Australian Tramway Employees Ass’n ». Prahran, etc. 
Trust, supra. Under a similar New South Wales act it has been held that such preference 
will be decreed as a matter of course whenever the Association substantially represents 
the employees of an industry. Trolley Draymen and Carriers Union v. Master Carriers 
Ass’n, 4 N.S. W. A. R. 38. 


1 Generally lay witnesses who have seen the reputed author write, or whose busi- 
ness experience has acquainted them with his hand, are permitted to express their 
opinion as to the authenticity of the disputed signature. Keith v. Lothrop, 64 Mass. 
4533 Hammond ». Varien, 54 N. Y. 398; Hammond’s Case, 2 Me. 33. 

? See Browning v. Gosnell, g1 Ia. 448, 458, 59 N. W. 340, 344. 

3 A statement of the facts of this case appears in RECENT CASES, p. 708. 

4 Such an experiment is an equally thorough test of the merit of the expert witness 
See Hoag v. Wright, 174 N. Y. 36, 43, 66 N. E. 579, 581. Rarely is a problem which 
so thoroughly tests the witness’s ability to deal with the matter in hand, united with 
so infallible a basis for determining the correctness of his answer. 

5 The only other possible way of estimating the lay witness’s ability is on the basis 
of former instances of his skill. Even in the rare cases where such instances exist, 
such a basis has many objectionable features from which the court-room test is free. 
See 2 WicmorE, EvipENCE, § 1005 d. The situation as to the expert is almost iden- 
tical. As the identification of handwriting is not recognized as a distinct profession, 
little can be learned from the professional reputation of the witness. An examina- 
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writing by such a witness requires neither lengthy processes nor any 
special apparatus,® no practical obstacle exists to his making a satis- 
factory judgment in the court room. The discretion of the trial judge 
will insure that the test is fairly undergone, and that the witness is not 
forced to give decisions under conditions dissimilar from those under 
which his decision concerning the disputed signature was made. The 
not uncommon assertion that a non-expert witness “‘cannot be expected 
to withstand the ordeal of such examination,” ’ by showing that such 
opinion evidence ordinarily has but little merit, only emphasizes the 
need for giving to the jury the one satisfactory means available for 
estimating its true value. 

Although the desirability of this method of cross-examination is 
clear, it is necessary to see if its use is opposed to any of the devious 
legal technicalities concerning comparison of writings. As the test is 
not based on comparison by juxtaposition, but upon the identification 
of a signature by means of the mental image in the witness’s mind, 
exactly as in the direct examination, no difficulty arises from the rule 
forbidding all comparison of signatures by a lay witness. To besure, 
any further difficulties which might arise from the various rules restrict- 
ing the introduction of extraneous specimen signatures could be avoided 
by limiting the specimens used to those proper for the purpose of the di- 
rect examination; but to confine the specimens used to these necessarily 
genuine signatures would be all but to destroy the efficacy of the test.® 
In jurisdictions where any signatures are admissible for the purposes of 
the direct examination, if proved authentic by direct evidence to the 
satisfaction’ of the trial judge,!® no objection on principle can be raised 
to the utilization for impeachment of other signatures, forged as well 
as genuine, if the character of each is proved to the court. If the nature, 
true or false, of each specimen is known before the test, there can be no 
danger of collateral issues arising. The discretionary powers of the trial 
judge will be a sufficient guard against surprise or unfairness in the 
choice of specimens" — an unfairness which is unlikely anyway in the 
case of the false signatures, since the more carefully the forgeries are made 


tion as to scientific understanding is of little avail, as the an age does not to any large 
extent apply the principles of any science but rather affords the jury the benefit of 
€ apparatus of the expert, even, consisting as it essentially of microscopes 
and ei instruments, is such as is perfectly capable of use in court. 
. wn ~ principal case, p. 44; Andrews v. Hayden’s Adm’rs, 88 Ky. 455, 459, 11 
. W. 428, 430. 

8 Garrels v. Alexander, 4 Esp. 37; Travis v. Brown, 43 Pa. 9. Contra, Vinton ». 
Peck, 14 Mich. 287. And with the expert also, since his direct testimony is based on 
comparison, no objection on this score can arise to his being required to juxtapose 
the same standard signatures with test specimens on the cross-examination. 

* Counsel have made ingenious attempts to apply the test without proving the 
authorship of extraneous specimens, by endeavoring to secure disagreement among 
the opponent’s witnesses or conflicting opinions from the same witness, omens theo 
authorship of a single signature; or by seeking to induce the witness to deny an it- 
tedly authentic signature by interchanging it with unproven specimens. But as these 
tests depend for their success upon tricking the witness rather than causing him to 
undergo a searching examination, they are obviously unsatisfactory. See 3 Wic- 
MORE, EVIDENCE, § 2015 (1). 

10 Moody »v. Rowell, 17 Pick. (Mass.) 490; Koons ». State, 36 Oh. St. 195, 199. 

Ml See Hoag v. Wright, 174 N. Y. 36, 43, 66 N. E. 579, 581. 


4 
q 
i 
| 
i 
\ 
i 
ij 


RECENT CASES 


the more thoroughly will they test the witness’ s ability to detect them.” 
Many jurisdictions, however, for fear of collateral issues or unfairness, 
arbitrarily restrict the admission of specimens on the direct examina- 
tion to those admitted to be genuine or those already in the case. 
This rule of thumb, imperfect even for direct examination, cannot be 
meant to apply to cross-examination. Collateral issues would be avoided 
by the use of specimens admitted to be false as well as those admitted 
to be true, while the papers already in the case necessarily afford only 
genuine signatures. So, even in courts so limiting the juxtaposition of 
signatures on the direct examination; no insurmountable legal obstacle 
exists to the full use of this test of the witness.“ ; 
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ABATEMENT AND REVIVAL — SURVIVAL OF ACTION — BREACH OF PROMISE 
OF MARRIAGE: SPECIAL DAMAGES. — In an action for breach of promise to 
marry, the plaintiff alleged as special damages that she gave up a business 
in which she was engaged, in consideration of the defendant’s promise to marry 
her. Before the pleadings were delivered the defendant died. Held, that the 
be maintained against the executor. Quirk v. Thomas, 31 T. L.R. 
237 (K. B.). 

Lord Ellenborough’s dictum that an action for breach of promise of marriage 
will survive against an executor if there are special damages has been widely 
repeated in the books. See Chamberlain v. Williamson, 2 M. & S. 408, 411; 
Stebbins v. Palmer, 18 Mass. 71, 75. But what special damages will suffice for 


2 Eccentric —_— signatures or genuine ones written especially for the occasion 
could be excluded here by the court as well as in direct examination. 

%8 The authorities on point, which is largely governed by statute, are so diver- 
sified as to admit of no systematic classification. See 3 bloc EVIDENCE, §§ 2008, 
2016, n. Three rules, however, may be taken as typical. (1) Comparison i is not 
permissible. Gibson v. Trowbridge Co., 96 _ 357, 11 So. 555, Kinney ». Flynn, 
ph R. I. = a (2) Only specimens admitted to be genuine or ly otherwise in the 

Ste used for comparison. Macomber 2. Scott, 10 Kan. 335; Vinton ». Peck, 
14 v4 Mick. 287. (3) Signatures are admissible for comparison if proved to the satis- 
faction of the trial judge. See n. 10, supra. 
14 The authorities upon this point are extraordinarily confused. Though the case 
of the lay witness is in every respect more clear than that of the expert, it has been 
ested that even where the test is allowed in the case of the expert, it cannot be 
applied to the lay witness. See Wilmington slg Bank v. Waste, 76 Vt. 331, 336, 
57 Atl. 241. But for the most part the question of whether the test is permissib e is 
treated alike for both sorts of witnesses. Page v. Homans, 14 Me. 478, 487; 3 Wic- 
MORE, EVIDENCE, §§ 2014, 2015. In jurisdictions where extraneous specimens are 
provable for the purpose of the direct examination, the use of forged signatures in 
cross-examination has several times been allowed. Hoag »v. Wright, 174 N. Y. 36, 
66 N. E. 579; Browning ». Gosnell, 91 Ia. 448, 59 N. W. 340. But see Andrews ». 
Hayden’s Adm’rs, 88 Ky. 455, 11 S. W. 428. But in those jurisdictions which do not 
allow the proof of extraneous specimens for the purposes of the direct examination, 
the decisions do not permit the proof of such. specimens for impeachment. Gaunt ». 
Harkness, 53 Kan. 405. However, some of the jurisdictions which forbid the proving 
of extraneous specimens for the purpose of the cross-examination permit the test 
if made exclusively with unproven signatures and those employed in the direct ex- 
amination. Johnston Harvester Co. v. Miller, 72 Mich. 265, 40 N. W. 429. Cf. How- 
ard »v. Patrick, 43 Mich. 121, 5 N. W. 84. 
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the purpose is much in doubt. It is clear that where in addition to the promise 
to marry there was a promise to give property to the plaintiff, breach of the 
latter promise will create a cause of action, which survives against the promisor’s 
executor. See Finley v. Chirney, 20 Q. B. D. 494, 500. Perhaps this is what 
is meant by the common statement that the action will survive if the promise 
directly affects the plaintiff’s property. See Hovey v. Page, 55 Me. 142, 145. 
Certainly pecuniary loss directly caused by the breach is not enough to make 
the action survive. Finley v. Chirney, supra. Indeed no case has been found 
in which a suit on a bare promise to marry survived the death of either party 
unless by force of a statute. Shuler v. Millsaps, 71 N. C. 297; Stewart v. Lee, 
70 N. H. 181, 46 Atl. 31. The principal case strengthens the probability that 
the maxim “‘actio personalis moritur cum persona”’ will not be encroached upon 
in this class of cases. 


ACCRETION — Ricut OF RIPARIAN OWNER TO ARTIFICIAL EXTENSIONS OF 
HIS BANK. — Two islands, owned by the plaintiff and the defendant, respec- 
tively, were separated by a navigable slough. The state built a dyke across the 
head of the slough, with the result that sandbars formed and gradually con- 
nected the islands. This process was greatly accelerated by the use of the slough 
as a dumping ground for sand dredged by the state from another channel. The 
plaintiff now sues to quiet title to that part which he claims as his proportion- 
ate share of the accretion. Held, that he is entitled to the relief sought. Gilli- 
han v. Cieloha, 145 Pac. 1061 (Ore.). 

It seems well settled that a riparian owner is entitled to accretions although 
they arise incidentally from the presence of a wharf, dyke, or other artificial 
condition. Tatum v. City of St. Louis, 125 Mo. 647, 28 S. W. 1002; Roberts v. 
Brooks, 78 Fed. 411, 415. Such structures, however, must not have been 
erected by the riparian owner himself with the object of causing the accretion. 
See Attorney-General v. Chambers, 4 DeG. & J. 55, 69. The principal case, ad- 
mittedly presents an extraordinary example of accretion from artificial causes, 
for the extension was largely due to the notorious use of the slough as a dumping 
ground for sand dredged elsewhere by the state. But the court takes the 
position that as against everyone but the state, the plaintiff is entitled to this 
artificial addition to his banks. While there is little authority on the point, the 
result seems just enough. Certainly, the riparian owner would prevail against 
a wrongdoer who had made such a deposit in front of the uplands. Sveers v. 
City of Brooklyn, 101 N. Y. 51, 4. N. E. 7; City of Memphis v. Wait, 102 Tenn. 
274, 52 S. W. 161. And in the principal case, where the state does not claim 
the new land, it is equitable to consider it accretion as between the rival owners 
and to divide it in such proportions as will best preserve their valuable water 
rights, — especially as a possessory title upon public lands has been held suf- 
ficient to maintain the statutory suit to quiet title. Pralus v. Pacific G. & 
S. M. Co., 35 Cal. 30. Furthermore, it would be doubtful whether the state, 
having filled in the slough and made it useless for navigation, could thereafter 
assert title thereto. See Ledyard v. Ten Eyck, 36 Barb. (N. Y.) 102, 125. 


BANKRUPTCY — DISCHARGE — EFFECT OF DISCHARGE ON SURETY’s CON- 
TINGENT CLamw TO INDEMNITY. — The principal obligor broke the contract 
prior to bankruptcy. After the discharge of the principal obligor, the surety 
paid the creditor, and now sues the principal for reimbursement. Held, that 
his recovery is barred by the discharge. Wéalliams v. United States Fidelity, 
etc. Co., U. S. Sup. Ct. Off., No. 80 (Feb. 23, 1915.) 

The present Bankruptcy Act, unlike its predecessor, does not provide specif- 
ically that contingent claims shall be provable. As a result the law on the 
point is in confusion. On principle it would be desirable to free the bankrupt 
from as many of his obligations as are susceptible of valuation, but some of 
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the federal courts, in seeming disregard of this policy, have held contingent 
claims never provable. In re Levy, 208 Fed. 479. Other decisions find warrant 
in the general spirit of the act for allowing contingent claims to be proved. In 
Re Caloris Mfg. Co., 179 Fed. 722. Cf. In re Scott Transfer Co., 216 Fed. 308; 
see 27 Harv. L. REv. 469. As yet, the Supreme Court has not been forced to 
decide the question, for in the only case involving the problem the claim was 
deemed incapable of liquidation. Dunbar v. Dunbar, 190 U. S. 340. In the 
principal case, the court holds that § 57 i, which allows the surety to prove 
in the creditor’s name if the latter is remiss, amply protects the surety and 
justifies holding his claim discharged. This settles the matter satisfactorily 
as far as sureties are concerned, but unfortunately leaves the general question 
undecided, with no intimation, however, that in a proper case a contingent 
claim would be held not provable. 


BANKRUPTCY — DISSOLUTION OF LIENS — LIEN ACQUIRED WITHIN Four 
MonrTHS ON PROPERTY FRAUDULENTLY CONVEYED. — An insolvent made a con- 
veyance which, under the state law, was fraudulent only as to existing creditors. 
Two years later these creditors brought suit to set the conveyance aside and 
attached the property. Within four months of this attachment the insolvent 
was petitioned into bankruptcy, and the attachment lien was preserved for the 
benefit of the estate under § 67 f of the Bankruptcy Act, which voids all liens 
obtained through legal proceedings within four months of the petition unless 
the court orders the lien preserved for the benefit of the estate. The property 
sold for less than the debts of the attaching creditors and they now claim the 
whole proceeds. Held, that the proceeds will be distributed among all the cred- 
pr of the estate. Globe Bank & Trust Co. of Paducah, Ky. v. Martin, 236 
U. S. 288. 

Under § 70 e of the Bankruptcy Act, the trustee can set aside a fraudulent 
conveyance which any creditor could set aside, even though no creditor has 
acted and the four months’ period has elapsed. Thomas v. Roddy, 122 N. Y. 
App. Div. 851, 107 N. Y. Supp. 473. If the creditors have taken action in the 
state court and then bankruptcy intervenes within four months of their at- 
tachment of the property, their lien will be avoided under § 67 f unless ordered 
preserved for the benefit of the estate. Clarke v. Larremore, 188 U.S. 486. If 
preserved, it becomes a part of the bankrupt’s estate, and, although under the 
state law the existing creditors alone could have profited by setting aside the 
conveyance, all creditors must now share alike. First National Bank v. Staake, 
202 U. S. 141. Nor can these creditors claim that their position in the state 
court created a priority granted by the state law and retained for them by 
§ 64 b (5), for that section contemplates priorities of an entirely different na- 
ture, depending upon the furnishing of labor or materials and the like. See In 
re Laird, 109 Fed. 550; In re Bennett, 153 Fed. 673. Whether such an attach- 
ment levied after four months on property fraudulently conveyed would itself 
constitute an act of bankruptcy under § 3 a (3), as a preference suffered or per- 
mitted through legal proceedings, was not here before the court. Such would 
seem to be the result, however, if the property for this purpose cari be consid- 
ered as belonging to the bankrupt, and a creditor would then be able to derive 
no benefit whatever from his individual diligence in attaching the property 
at a time when the fraudulent conveyance itself has ceased to be available as 
an act of bankruptcy. See Wilson v. Nelson, 183 U.S. 191, 198. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS 
— Ricuts oF LESSEE OF PROPERTY EXEMPTED FROM TAXATION BY LEGISLA- 
TIVE Contract. — The charters of two railroads exempted them from taxa- 
tion beyond one-half of one per cent of their annual incomes and authorized 
leases of the franchises. In pursuance of this authority and of a subsequent 
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act sanctioning the specific transaction, the railroads were leased to the plain- 
tiff corporation with an option of perpetual renewal. The leased roads were 
then taxed to the plaintiff, the lessee, as owner of the fee, at more than one- 
| half of one per cent on their incomes. Held, that the tax will be enjoined as 
an impairment of the obligation of the contract to exempt. Wright v. Central 
of Georgia Ry. Co., U. S. Sup. Ct. Off., No. 161 (March 22, 1915). 
| Alleged contracts of a state legislature exempting property from taxation 
| are viewed with hostility by the courts, and will not be protected under the 
contract clause of the Constitution unless a legal obligation is conclusively 
established. Christ Church v. Philadelphia, 24 How. (U. S.) 300. The char- 
ters in the principal case meet this test and in fact had already been interpreted ! 
| to constitute a binding contract with the lessor railroads. Wright v. Georgia 
R. & B. Co., 216 U.S. 420. But the hostility of the law toward limitations 
i of this kind is so great that the exemption, even when established, does not 
| follow the property into the hands of transferees of the contracting party unless 
the legislature clearly so intended. Rochester Ry. Co. v. Rochester, 205 U. S. 
236; Getton v. University of the South, 208 U.S. 489. The principal case finds 
that such an intent is evidenced by the cumulative force of the peculiar facts 
surrounding this particular lease. It expressly negatives the implication that . 
a the fee would be exempt into whosesoever hands it might come, or that an in- 
terest less than the fee could not be taxed. The question is one of degree, which 
must be determined by the process of judicial inclusion and exclusion, and the 
principal case is significant only as establishing a datum in that process. 


CONSTITUTIONAL LAw — PERSONAL RicHtTs: CIVIL, POLITICAL, AND RE- 
LiGIous — LIBERTY TO CONTRACT: REGULATION OF Hours or LaBor. —A 
| California statute forbade the employment of any woman in certain industrial 
and mercantile occupations for a longer period than eight hours in one day 
or forty-eight hours in one week. CAL. STAT., 1911, p. 437. A hotel proprietor 
was arrested for violating the statute by allowing a chambermaid in his employ 
to work nine hours in one day. He now attacks the validity of the statute by 
habeas corpus proceedings. Held, that the statute is constitutional. Miller v. 4 
| Wilson, 236 U. S. 373. 

This same statute was later so amended as to apply to women employed in 
hospitals, with the exception of graduate nurses. CAL. STAT., 1913, p. 713. A 
woman pharmacist employed in a hospital seeks to restrain its enforcement on 
the ground that it violates the Fourteenth Amendment. Held, that the statute 
is constitutional. Bosley v. McLaughlin, 236 U. S. 385. 

These decisions establish the power of legislatures to shorten the hours of 
women’s labor to a greater extent than some authorities had considered allow- 
able. See Ritchie v. People, 155 Ill. 98, 40 N. E. 454; FREUND, PoLice Power, 
. § 314. It has, however, become clearly established that a ten-hour day for 
| women may be prescribed by statute. Riley v. Massachusetts, 232 U.S. 671; 
| Muller v. Oregon, 208 U.S. 412; People v. Elerding, 254 Ill. 579, 98 N. E. 982; 
| Commonwealth v. Hamilton Mfg. Co., 120 Mass. 383; Wenham v. State, 65 Neb. 
| 304, 91 N. W. 421; State v. Buchanan, 29 Wash. 602, 70 Pac. 52. This slight 
| additional restriction, in view of the conditions of modern industrial life, cannot 
be deemed so unreasonable as to exceed the police power of the state. State v. 
| Somerville, 67 Wash. 638, 122 Pac. 324. Earnshaw v. Newman, 47 Chi. Leg. 
News, 281 (Sup. Ct., D. C.). For a discussion of the constitutional principles 
_involved, see 21 Harv. L. Rev. 495. The second case illustrates the some- 
| 
| 


what unequal results of the necessarily imperfect fashion in which classes 
of occupations and employees must be defined by legislatures. Such legis- 
lative classifications, however far from —, will be upheld by the courts to 


the verge of caprice. See Jeffrey Mfg. Co. v. Blagg, 235 U.S. 571; Lindsley v. 


Natural Carbonic Gas Co., 220 U. S. 61, 78. But in legislation of this charac- 
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ter, better results might be secured, it would seem, by delegating to adminis- 
trative boards, similar to those now administering the minimum wage statutes 
in several states, the task of fixing the exact fields of industry to which the re- 
strictions should apply. See 2 Gro. V,c. 2; Wis. Laws, 1913, ch. 381; 4 Am. 
Las. Lec. REv. 13; 28 Harv. L. REv. 89. 


CONSTITUTIONAL LAw— Powers oF LEGISLATURE: TAXATION — STAMP 
Tax on Bitz or Costs 1n STaTE Court. — The United States War Revenue 
Act of October 22, 1914, on a fair construction, required a litigant in a state 
court to affix a revenue stamp to his bill of costs, and forbade the clerk of court 
to certify the bill before a stamp was attached. Held, that the provision is un- 
constitutional. Neldert v. Chicago, R. I. & P. R. Co., City Ct., N. Y., Feb. 0, 
1915 (not yet reported). 


Congress may not impede the states in the exercise of their reserved govern- 


mental powers, one of which is the administration of justice. Collector v. Day, 
tr Wall. (U. S.) 113; Bettman v. Warwick, 108 Fed. 46. Although a tax, the 
financial burden of which falls directly or indirectly on the state, is the usual 
mode in which this has been attempted, embarrassments of every description 
are equally obnoxious to the Constitution. Jones v. Keep, 19 Wis. 369; see 
McNally v. Field, 119 Fed. 445, 447. So the tax in the principal case, although 
it comes out of the litigant’s pocket, is objectionable because payment of it 
is made a condition precedent to execution of the state court’s judgment. It 
has been suggested that the litigant might be held personally liable for the tax, 
even though the state court’s process could not be obstructed to enforce pay- 
ment. See Downer, J., diss., in Jones v. Keep, supra, 388. But it is submitted 
that such a tax on the privilege of seeking justice in the state tribunals would 
likewise contravene the right of the state to administer justice on its own terms 
among those who resort to its courts. 


CONTRIBUTION — SHIFTING OF CRIMINAL PENALTY TO ONE PRIMARILY RE- 
SPONSIBLE. — The plaintiffs, moneylenders, hired the defendants to address 
envelopes to persons whose names appeared in a certain handbook, but to 
omit minors. The defendants carelessly included a minor among the addressees, 
and the plaintiffs innocently sent him a circular. The plaintiffs were convicted 
of the statutory misdemeanor of sending a moneylender’s circular to an infant 
without reasonable grounds to believe him of full age. This is an action to 
recover the amount of the fine and costs. Held, that only nominal damages are 
recoverable. R. Leslie (Lid.) v. Reliable Advertising and Addressing Agency 
(Lid.), [1915] 1 K. B. 652. 

For a discussion of the novel question of whether one who has suffered a 
criminal penalty may recover its amount in damages from the one who was 
responsible for his committing the crime, see NOTES, p. 687. 


CORPORATIONS — STOCKHOLDERS: RicHTs INCIDENT TO MEMBERSHIP — 
RESTRICTION ON TRANSFER OF SHARES IN AGREEMENT OF ASSOCIATION. — 
Under a Massachusetts statute which provided that any restrictions on the 
transfer of stock should be set forth in the agreement of association, it was 
provided in the agreement and noted on the certificates that none of the shares 
should be transferred without consent of three-fourths of the capital stock. 
‘The defendants acquired stock without complying with this requirement, and 
now claim to be stockholders and hence qualified to act as directors, on the 
ground that the restriction is void. Held, that the restriction is valid. Long- 
year v. Hardman, 219 Mass. 405, 106 N. E. 1012. 

Corporations, like other associations of individuals, often find it expedient 
for various reasons to limit the admission of new members. While this is 
usually accomplished by placing restrictions on the transfer of the stock, the 
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consequent restraint on alienation has not winey been deemed to be against 
public policy. See Bargate v. Shoriridge, . L. Cas. 297, 311; Borland’s 

Trustee v. Steel Brothers & Co., Lid. a ie 1 Ch, 279; GRAY, RESTRAINTS, 
2 ed., § 29d. Any such restriction, however, must acquire its force either 
from ‘incorporation in the agreement of association as one of the original in- 
cidents of the share or else by means of a by-law in some way binding upon 
the holders. It is generally said that a mere by-law is not sufficient to create 
the restriction on the right to transfer the stock. Kinnan v. Sullivan County 
Club, 26 N. Y. App. Div. 213, 50'N. Y. Supp. 95; Sargent v. Franklin Insur- 
ance Co., 8 Pick. (Mass.) 90. Cf. Brinkerhoff-Farris Trust & Savings Co. v. 
Home Lumber Co., 118 Mo. 447, 24 S. W. 129. But even a by-law will effec- 
tively impose the restriction if the stock recites the limitation, or is clearly 
taken on those terms. New England Trust Co. v. Abbott, 162 Mass. 148, 38 
N. E. 432; Barrett v. King, 181 Mass. 476, 63 N. E. 934. Cf. Nicholson v. 

Brewing Co., 82 Oh. St. 94, 91 N. E. 991. See Uniform Stock Transfer Act, 

§ 15. On the other hand, by express agreement among] themselves the stock- 
holders themselves may restrict the transfer of shares almost without limita- 
tion. See Fitzsimmons v. Lindsay, 205 Pa. 79, 82, 54 Atl. 488, 489; Williams 
v. Montgomery, 148 N. Y. 510, 43 N. E. 57; 20 Harv. L. REv. 328. Simi- 
larly, where the restrictions are found in the agreement of association and re- 
ferred to on the certificates, they are treated as inherent in the share itself 
and consequently bind all holders. Gibbs v. Long Island Bank, 83 Hun (N. Y.) 
92, 31 N. Y. Supp. 406. In the principal case the statute itself showed there 
was no policy against restrictions, and there was no valid objection, there- 
fore, to limitations expressed in the agreement and repeated in the certifi- 
cates, and found by the court to be entirely reasonable in view of the nature 
and purposes of the association. 


DaMAGES — MEASURE OF DAMAGES: ToRT— SEVERANCE FROM REALTY: 
WILFUL AND INNOCENT Trespass. — The defendants carried off a quantity of 
ore from the plaintiff’s mine, milled it, and sold the finished product. Part of 
the ore was taken with knowledge of the plaintiff’s rights. In an action of tres- 
pass, the court instructed the jury that the measure of damages for innocent 
trespass was the gross proceeds of the sale less all the defendant’s expenses; 
but that when the trespass was wilful, the defendant was entitled to no deduc- 
tions. Held, that these instructions are correct. Liberty Bell Gold Mining Co. 
v. Moorhead Mining & Milling Co., 145 Pac. 686 (Colo.). 

By the weight of authority, the measure of damages for an innocent trespass 
is, as stated in the principal case, the value of the ore in the ground, plus any 
profits of the transaction. Forsyth v. Wells, 41 Pa. 291; Burke Hollow Coal Co. 
v. Lawson, 151 Ky. 305, 151 S. W. 657. See Winchester v. Lang, 33 Mich. 205; 
Dougherty v. Chestnut, 86 Tenn. 1. This rule adequately compensates the plain- 
tiff for the injury suffered, and inflicts no penalty on the defendant. A harsher 
tule, allowing the plaintiff to recover the value of the ore after severance, is in 
force in some jurisdictions. Donovan v. Consolidated Coal Co., 187 Ill. 28, 58 
N. E. 290; Barton Coal Co. v. Cox, 39 Md. 1. A few states apply this larger 
measure of damages only when the action is in trover. Ivy Coal & Coke Co. v. 
Alabama Coal & Coke Co., 135 Ala. 579, 33 So. 547. Cf. Warrior Coal & Coke 
Co. v. Mabel Mining Co., 112 Ala. 624, 20 So. 918. This distinction is objec- 
tionable as giving two measures of damages for the same injury. It does not 
exist, of course, where forms of action have been abolished. See SEDGWICK, 
DAMAGES, 9 ed., § 500 ef seg. Where the trespass is wilful, the plaintiff, by the 
great weight of authority, can recover the full value of the converted article 
at the time of demand. St. Clair v. Cash Gold Mining & Milling Co., 9 Colo. 
App. 235, 47 Pac. 466; Liberty Bell Co. v. Smuggler Co., 203 Fed. 795. Cf. 
Single v. Schneider, 30 Wis. 570; McGuire v. Boyd Coal & Coke Co., 286 Ill. 69, . 
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86 N. E. 174. If the defendant’s right to recover his expenses depended upon 
a quasi-contractual counterclaim, this result would be correct, for the wrong- 
doer has no claim in quasi-contract. See 22 Harv. L. REv. 419, 425. The 
courts, however, have not treated the question in this way, but give the 
plaintiff compensation beyond his injury on the theory of exemplary damages. 
From this point of view the result seems unjustifiable, as the plaintiff has suf- 
fered no more injury than if the trespass had been innocent, and deserves no 
greater compensation. 


EMINENT DoMAIN — WHAT PROPERTY CAN BE TAKEN — LAND ALREADY DE- 
VOTED TO THE SAME PusBLic Use. — An electric railway company acquired a 
site for a power plant and was proceeding with due diligence to develop it for 
use. Another railway company seeks to take the land for the same purpose by 
eminent domain under a general statute. Held, that it cannot do so. State v. 
Superior Court for Spokane County, 145 Pac. 999 (Wash.). 

This decision is undoubtedly correct. It is true that property already held 
_ for a public use is still subj ook vn “om “en s power of eminent domain. Central 
Bridge Corp. v. Lowell, 4 ) 474. And property may be taken from 
private into public Sinesship: to oi used for the same public purpose. In the 
Matter of the City of Brooklyn, 143 N. Y. 596, 38 N. E. 983; Brady v. Ailantic 
City, 53 N. J. Eq. 440, 32 Atl. 271. But it is not within the power of the legis- 
lature to authorize a private individual or corporation to take property al- 
ready devoted to public use to be used for the same purpose and in the 
same manner, for this would merely effect an arbitrary transfer of the prop- 
erty of one person to another without the justification of public necessity or 
benefit which is the basis of the right of eminent domain. Cary Library v. 
Bliss, 151 Mass. 364, 25 N. E. 92; and see Lake Shore & M.S. Ry. Co. v. Chi- 
cago & W.I. R. Co., 97 Ill. 506, 512; West River Bridge Co. v. Dix, 6 How. 
(U. S.) 507, 537; 2 LEWIS, Eminent Domaty, 3 ed., § 440. The result of this 
case could also be reached by statutory construction, for unless greater power 
is given expressly or by necessary implication, general eminent domain statutes 
give the right to take land already in public use, only upon the condition that 
the loss of the part taken will not seriously impede this existing use and that 
the condemnor can show a reasonable necessity for it. In the Matter of the City 
of Buffalo, 68 N. Y. 167; Rutland-Canadian R. Co. v. Central Vermont Ry. Co., 
72 Vt. 128, 47 Atl. 399; Butte A.& P. Ry. Co. v. Montana U. Ry. Co., 16 Mont. 
504, 41 Pac. 232; see 18 Harv. L. REV. 313. But see Marin County Water 
Co. v. Marin County, 145 Cal. 586, 79 Pac. 282. 


EvmENCE — CHARACTER OF PARTIES — ADMISSIBILITY IN Crviz Surts In- 
VOLVING Mora TurpiTupe. — In an action upon a fire insurance policy, the 
defendant sought to defeat recovery upon the ground that the insured, who 
died before trial, had fraudulently overstated his loss. On this issue evidence 
of the good reputation of the insured for truth and honesty was given. Held, 
that such evidence is admissible. Rasmusson v. North Coast Fire Ins. Co., 145 
Pac. 610 (Wash.). 

Attempts have been made at various times to engraft exceptions upon the 
general rule excluding evidence of the character of the parties in civil suits where 
it is not itself in issue. In negligence cases the reputation of the negligent person 
has been admitted where there were no eyewitnesses. Chicago, R. I. & P. Ry. 
Co. v. Clark, 108 Ill. 113. But see 12 Harv. L. REv. 500, 568. Another excep- 
tion was attempted in an early New York case, where the act involved moral 
turpitude and was based solely upon circumstantial evidence. Ruan v. Perry, 
3 Cai. (N. Y.) 120. But this case was promptly overruled and is generally re- 

udiated to-day. Gough v. St. John, 16 Wend. (N. Y.) 646. See 1 WicMorE, 

VIDENCE, § 64. Upon analogy to the ordinary rule in criminal cases allowing 
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the accused to show his own good character, another exception has been intro- 
duced in actions for slander imputing a crime, where truth has been pleaded. 
Harding v. Brooks, 5 Pick. (Mass.) 244; Downey v. Dillon, 52 Ind. 442. Contra, 
Matthews v. Huntley, 9 N. H. 146; Houghtaling v. Kelderhouse, 2 Barb. (N. Y.) 
149 (affirmed 1 N. Y. 530). A somewhat similar exception has been advocated 
wherever, as in the principal case, the act in issue is itself also a crime. Hein 
v. Holdridge, 78 Minn. 468, 81 N. W. 522. Contra, Continental Ins. Co. v. 
Jacknichen, 110 Ind. 59, 10 N. E. 636; Adams v. Elseffer, 132 Mich. 100, 92 
N. W. 772. In following the analogy of the criminal cases, these two last 
exceptions overlook the historical fact that the rule in criminal cases is an ex- 
ception made in favor of the criminal in an attempt to mitigate the severity 
of the old English criminal law. See Matthews v. Huntley, supra, 148. This 
consideration has no place in a civil suit. On the other hand, the dangers of 
complicating the issue, prolonging the trial and prejudicing ‘the jury weigh 
heavily against extending the exceptions to the character rule. 


EVIDENCE — OPINION EVIDENCE — EXPERT TESTIMONY: CALCULATION OF 
ProBpaBitity. — The defendant was indicted for having offered in evidence a 
typewritten document with knowledge of its fraudulent alteration. It was 
shown that certain peculiarities of the form and alignment of the letters of the 
alteration corresponded exactly with peculiarities in specimens of writing from 
the defendant’s typewriter. The defendant brought out from testimony given 
by typewriter experts the many causes and great frequency of occurrence of 
such peculiarities. In answer to a hypothetical question propounded by the 
prosecution assuming a certain frequency to the appearance of each defect, 
an assumption apparently unwarranted by any evidence, an expert mathe- 
matician then calculated for the jury the chances of the coincidence of these 
defects in another machine as being one in four billion. Held, that the admis- 
sion of this mathematician’s testimony was reversible error. People v. Risley, 
214 N. Y. 75, 108 N. E. 200. 

For a discussion of mathematically determined probability and its use in 
evidence, see NOTES, p. 693. 


Evmence — Oprnion Evipence — Hanpwritinc: Testinc Lay Wrr- 


NESSES BY EXTRANEOUS TRUE AND ForGED SIGNATURES. — Witnesses who 
were acquainted with the defendant’s handwriting from having seen him 
write or having seen his admitted signatures in the course of business, affirmed 
the authenticity of a disputed signature. On the cross-examination they were 
asked to pass upon the authenticity of other signatures, both true and forged. 
The merit of their answers was displayed by proving the authorship of these 
signatures in a manner which would have made authentic signatures admissible 
for the purpose of juxtaposition on the direct examination. Held, that sucha 
ge is ~ age Fourth National Bank of Fayetteville v. McArthur, 84 

E. 39 (N. C 

The interesting problem of impeaching lay witnesses as to handwriting, which 
the case raises, is discussed in this issue of the REVIEW, p. 699. 


EVIDENCE — OPINION EVIDENCE — SELF-DEFENSE: BYSTANDER’S OPINION 
OF DEFENDANT’S DANGER FROM DECEASED. — At a homicide trial the defend- 
ant pleaded self-defense and testified to her belief that the deceased was about 
to shoot. A witness, after describing the actions of the deceased, was then asked 
what he thought the deceased was doing with his right hand, and would have 
answered that “his impression” was that he “was attempting to draw a pistol.” 
Held, that it was error to exclude this testimony. Latham v. State, 172 S. W. 
797 (Tex. Cr. App.). 

The lower court excluded the evidence on the ground that it was opinion 
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evidence. Where a witness is testifying to a person’s actions or appearance the 
courts rightly show considerable freedom in allowing him to state his coriclu- 
sion after relating all the facts, if it is otherwise difficult to convey the real situ- 
ation to the jury. Redford v. Birley, 1 St. Tr. N, Ss. 1071, 1134; Commonwealth 
v. Dowdican, 114 Mass. 257; State v. Buchler, 103 Mo. 203, 15 S. W. 331. 
See 3 WicMoRE, EviENCE, §§ 1924, 1962, 1974. But if the witness’s opinion, 
rather than the subject of it, is the evidential fact, it should be admissible en- 
tirely apart from the opinion rule. See Ga. Cong, ro11, § 5874. Thus other 
people’s statements are admissible when themselves evidential and not merely 
evidence of what they relate. See Bacon v. Towne, 4 Cush. (Mass.) 217, 240. 
In the principal case, the defendant had to show both that he thought the 
+ deceased would shoot and that he thought so reasonably. People v. Ken- 
nedy, 159 N. Y. 346, 54 N. E. 51. See 1 Bishop, Crna Law, 8 ed., § 305; 
13 Harv. L. Rev. 223. What a disinterested bystander thought the deceased 
would do is at least slightly probative of the reasonableness of defendant’s 
opinion, and would apparently fall under no excluding rule. Yet such evidence 
is usually not admitted under a plea of self-defense. State v. Rhoads, 29 Oh. 
_ St. 171; Smith v. Commonwealth, 113 Ky. 19, 67 S. W. 32; Lowman v. State, 
109 Ga. 501, 34 S. E. 1019. Contra, Thomas v. State, 40 Tex. 36; Cochran v. 
State, 28 Tex. App. 422, 13 S. W. 651; see Hawkins v. State, 25 Ga. 207, 210. 
Though it would seem more reasonable to consider the evidence admissible, it 
may have been unwise for the court here to overrule the trial judge in his deter- 
mination of the value of remotely relevant evidence, which depends so largely 
on discretion. See THAYER, PRELIMINARY TREATISE ON EVIDENCE, p. 516. 


FEDERAL CouRTS — JURISDICTION AND PowWERS IN GENERAL — ENJOINING 

STaTE PusBiic SERVICE COMMISSION FROM ENFORCING STATUTE. — A statute 
of New Hampshire created a public service commission with power to promul- 
gate and enforce rates and regulations, and provided that when the commis- 
sion denied a rehearing there should be an appeal to the state supreme court. 
A railroad brought proceedings before the commission to test the constitu- 
tionality of a “mileage-book” statute which the commission was enforcing. 
‘ It was held constitutional and a rehearing denied. Thereupon the railroad 
brings suit in the federal District Court to enjoin the enforcement of the 
statute by the commission. Held, that the proceedings will be held in abey- 
ance until the railroad shall have exhausted its remedies before the state tri- 
bunals. Boston & Maine R. Co. v. Niles, 218 Fed. 944 (Dist. Ct., N. H.). 

When the law deals with an administrative tribunal like this public service 
commission, with its combined legislative, executive, and judicial powers, its 
ordinary classifications necessarily break down. Proper results cannot be ob- 
tained without an analysis of the function being exercised in any given case. 
In determining their relations with state commissions of this sort, therefore, it 
is entirely proper that the federal courts should have made their interference ~ 
depend upon the kind of action undertaken by the commission. The purely 
legislative matter of promulgating a rule or fixing a rate, it is clear that the 
federal courts will not enjoin. It has likewise been held that the federal courts 
will not interfere when the state legislative machinery is not yet exhausted 
because of the power of the state reviewing tribunal to substitute an order 
which it may deem proper. Prentis v. Allantic Coast Line Co., 211 U. S. 210. 
After the rule has been settled, however, and the legislative stage passed, there 
may be an injunction in a proper case even though the state law expressly pro- 
vides for an appeal to the state courts to test the propriety of the action. Bacon v. 
Rutland R. Co., 232 U. S. 134. To this extent at least the Supreme Court has 
recognized that a commission is not a “court” within § 256 of the Federal 
Judicial Code, which forbids an injunction against a state court except in 
bankruptcy cases. See Prentis v. Atlantic Coast Line Co., supra; 36 STAT. AT 


| 


710 HARVARD LAW REVIEW 


L. ‘1162. But when, as in the principal case, the only question raised before 
the commission is as to the constitutionality of a statute which it is enforcing, 
the action of the commission is purely judicial in its nature. Consequently 
an appearance before the commission on such a matter would be equivalent to 
going into a state court, and under the ordinary doctrines of comity the federal 
court would then properly refuse to entertain the petition until the remedies 
afforded by the state courts had been exhausted. Peck v. Jenness, 7 How. 612; 
see note to Louisville Trust Co. v. Cincinnati, 22 C.C.A.359. The apparent 
inconsistency involved in denying that the commission is a court within the 
Judicial Code, and at the same time recognizing its judicial character for the 
purposes of comity when it passes on the validity of a statute, should offend no 
one. The difficulty is not substantial, and results merely from paucity of legal 
terminology. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — CONTRACT 
TO WAIVE STATUTORY ABOLITION OF THE FELLOW SERVANT RULE. — State 
statutes abolished the fellow servant rule as applied to railroad employees, 
and substituted a rule of comparative negligence for the defense of con- 
tributory negligence. Muss. Laws, 1908, c. 194; Miss. LAWS, 1910, c. 135. 
In his contract of employment the plaintiff assumed the risk of all injuries 
arising out of his own or a fellow servant’s negligence. He was injured 
through his own negligence combined with that of a fellow employee. Held, 
that he may recover. Illinois Central R. Co. v. Harris, 67 So. 54 (Miss.). 

A contract by which an employer is absolved from liability for negligent in- 
jury to his employees is generally held void as against public policy. Litile 
Rock & F. S. Ry. Co. v. Eubanks, 48 Ark. 460, 3 S. W. 808; Consolidated Coal 
Co. v. Lundak, 196 Ill. 594, 63 N. E. 1079; contra, Western & Atlantic R. Co. 
v. Bishop, 50 Ga. 465. In England, however, a contract waiving the statutory 
abolition of the fellow servant rule is valid. Griffiths v. Earl of Dudley, 9 Q. 
B. D. 357. But in this country the contrary view prevails. Aitchison, T. & S. 
F. Ry. Co. v. Fronk, 74 Kan. 519, 87 Pac. 698; Tarbell v. Rutland R. Co., 73 
Vt. 347, 51 Atl. 6. Similarly where the vice-principal doctrine is adopted, a 
contract waiving recovery for injury by a negligent vice-principal is invalid. 
Lake Shore & M.S. Ry. Co. v. Spangler, 44 Oh. St. 471, 8 N. E. 467; cf. Litile 
Miami R. Co. v. Stevens, 20Oh. 415. In general, wherever a statute regulating 
the relation of master and servant is reinforced by criminal penalties, a private 
agreement to waive its benefits would be clearly invalid. Ten-Hour Law for 
Street Ry. Corporations, 24 R. I. 603, 54 Atl. 602; Short v. Bullion-Beck & 
Champion Mining Co., 20 Utah 20, 57 Pac. 720. See Holden v. Hardy, 169 
U. S. 366, 397; 26 Harv. L. Rev. 262. On the other hand, a contract to waive 
the benefits of a civil statute designed to protect only the parties to the con- 
tract will be enforced; but if the purpose of the statute was to benefit the public 
generally the waiver will be invalid. The view of the principal case that it is 
against the policy of the statute to allow it to be waived seems sound, and in 
accord with the principles usually followed in this country. 


ILLEGAL CoNTRACTS — CONTRACTS COLLATERALLY RELATED TO SOMETHING 
ILLEGAL OR IMMORAL — ACTION BY MONOPOLY ON CONTRACT LEGAL IN ITSELF. 
— In an action to recover the price of goods sold to the defendant, the latter 
alleged as a defense that the plaintiff was an illegal monopoly of all the glucose 
manufacturers in the United States; and that for the purpose of perpetuating 
its control of the market the plaintiff had devised a profit-sharing scheme 
whereby rebates were paid to all purchasers provided that during the year last 
preceding they had dealt only with the plaintiff; and that each contract denied 
the right of the purchaser to resell. Held, that the answer alleged no defense. 
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Wilder Manufacturing Company v. Corn Products Refining Company, 236-U. S. 
165. 

For a discussion of this interesting question arising under the Anti-Trust 
Act, see Notes, p. 691. 


INSURANCE — MuTUAL BENEFIT INSURANCE — CHANGE OF BENEFICIARY: 
EFFEct OF PAYMENT OF ASSESSMENTS BY PRIOR BENEFICIARY. — The wife 
of a member of a fraternal benefit society paid the assessments on the policy, 
which named her as beneficiary, and had been delivered to her by her husband 
with permission to keep up the assessments. She was then divorced and the 
husband named a new beneficiary in accordance with the by-laws of the 
society. Further assessments tendered by her were refused by the society, 
and on the death of the insured she claims the proceeds of the policy. 
(Mich gg she cannot recover. Schiller-Bund v. Knack, 150 N. W. 337 

ich.). 

Unlike an ordinary life insurance policy, a fraternal insurance certificate, 
the terms of which permit the insured to change the beneficiary at his pleasure, 
- gives the beneficiary no vested right. Woodruff v. Tilman, 112 Mich. 188, 
70 N. W. 420; Masonic Benefit Ass’n v. Bunch, 109 Mo. 560, 19 S. W. 25. 
But the beneficiary may otherwise acquire such an equitable right as to estop 
the member from exercising this power, as, for example, by a contract not to 
change the beneficiary. Webster v. Welch, 57 N. Y. App. Div. 558, 68 N. Y. 
Supp. 55; In re Reid’s Estate, 170 Mich. 476, 136 N. W. 476; Leaf v. Leaf, 
92 Ky. 166, 17 S. W. 354. But if, as the court finds on the facts in the prin- 
cipal case, there is a mere payment of the assessments by the beneficiary 
named, without any contract with the member, there is nothing to prevent 
the member’s making the change. It is said that the beneficiary pays any 
assessments with full notice of the contingency of his right. Jory v. Supreme 
Council, 105 Cal. 20, 38 Pac. 524; Fisk v. Equitable Aid Union, 7 Sadler (Pa.) 
567, 11 Atl. 84; Spengler v. Spengler, 65 N. J. Eq. 176, 55 Atl. 285. Never- 
theless, it has been held that the prior beneficiary should have a lien for the 
amount of the assessments he has paid, on the ground that to deprive him of 
all relief would be unconscionable. Grand Lodge A. O. U. W. v. McFadden, 
213 Mo. 269, 111 S. W. 1172; of. Supreme Council of Royal Arcanum v. 
McKnight, 238 Ill. 349, 87 N. E. 299; see Masonic Benefit Ass’n v. Bunch, 
supra. But in the absence of mistake, payments made without any agreement, 
express or implied, appear to be purely voluntary, and should afford no basis 
for recovery. Supreme Lodge N. E. O. P. v. Hines, 82 Conn. 315, 73 Atl. 791; 
Heasley v. Heasley, 191 Pa. 539, 43 Atl. 364. The denial of all relief by the 
principal case is therefore proper, so long as its rather improbable construction 
of the facts is adopted. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — CONFLICT BETWEEN 
FEDERAL AND STATE POLICE REGULATIONS: SAFETY APPLIANCE Laws. — A 
state statute required railroads to equip all cars with grab-irons and hand- 
holds. The Federal Safety Appliance Act subsequently imposed a similar 
requirement, with some different specifications as to details. The state rail- 
road commission now brings suit for a violation of the state statute as to a car 
moving on a railroad engaged in interstate commerce. Held, that in this case 
the Federal Act has superseded the state statute. Southern Ry. Co. v. R. R. 
Comm. of Indiana, 236 U. S. 439. 

The Supreme Court in this decision adds another to the long list of cases 
which hold that once Congress has acted in the exercise of its paramount 
power to regulate interstate commerce, the police power of the state is thereby 
ousted to that extent, even though the requirements imposed by state legis- 
lation are not themselves in conflict with the federal regulations. Houston & 
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Texas Ry. v. United States, 234 U. S. 342, 351; Erie R. R. v. New York, 233 
U. S. 671. For a discussion of the principal case in the district court, see 26 
Harv. L. REv. 757. ; 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EmpPLoy- 
ER’s Liapitity Act: ASSUMPTION OF THE RISK AS AFFECTED BY EMPLOYER’S 
VIOLATION OF STATE Factory Act. — The plaintiff was injured, while engaged 
in the car shops of an interstate carrier upon the repair of a car used in inter- 
state commerce, by machinery left unguarded in violation of the state “‘fac- 
tory act.” He now sues under the Federal Employer’s Liability Act, which 
provides (35 Stat. at L.65, c. 149, § 4) that no employee shall be held to have 
assumed the risks of his employment where the violation “of any statute 
enacted for the safety of employees contributed to the injury.” Held, that 
assumption of the risk precludes recovery. Lauer v. Northern Pacific Ry. Co., 
145 Pac. 606 (Sup. Ct., Wash.). 

The decision follows a recent dictum of the Supreme Court to the effect that 
the word “statute” in the above quoted provision must, in the interest of 
uniformity, be construed to refer to federal statutes only. Seaboard Air Line 
R. Co. v. Horton, 233 U.S. 492, 503. In the actual case, however, the only 
state statute involved was a state liability statute which was plainly super- 
seded by the federal act. If the act be construed as evidencing a desire for 
absolute uniformity in this particular, it would follow that no state statute 
enacted for the protection of employees, though not on by federal 
legislation, can have any effect in actions under the federal act. But it is sub- 
mitted that violation of a subsisting state statute of this character would 
clearly be admissible to show negligence. See THORNTON, FEDERAL EMPLoy- 
ER’s LiaBrtity, 2 ed., § 47. The prevailing tendency of recent common- 
law decisions has been to deny the defense of assumption of risk in case of 
injury due to violation of a statutory duty toward employees. See 26 Harv. 
L. Rev. 262. Federal statutes of this character cover a relatively small 
portion of the field and leave in force a vast number of state statutes 
enacted for the protection of employees. It seems much more reasonable to 
think that Congress intended to adopt the prevailing common-law view as 
to the assumption of the risk of violation of any existing statutory duty, 
whether federal or state, than to think that in the interest of uniformity this 
large body of safety legislation was intended to be almost wholly overridden 
as to interstate employers, without the substitution of any similar federal 
legislation. It is to be regretted that the Washington court felt bound to over- 
_ Tule its previous decision. Opsahl v. Northern Pacific Ry. Co., 78 Wash. 197, 
138 Pac. 681. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
WHETHER COVENANT NOT TO AssIGN Binps ASSIGNEES NOT NAMED. —A 
lease contained a covenant not to assign without the consent of the lessor, 
with the usual clause of reéntry. After one assignment by license, that as- 
signee in turn assigned, but without permission. The lessor now seeks to 
enter for breach of the covenant, which did not in terms bind assignees. Held, 
that the plaintiff may enter. Goldstein v. Saunders, 138 L. T. J. 314 (Ch. Div.). 

No question arises in this case as to whether the condition survived the first 
license to assign, since the rule in Dumpor’s Case, that a prior license waiving 
a condition against assignment of the lease destroys the condition utterly, has 
been abrogated by statute in England. 22 & 23 VIctT., c. 35; 23 & 24 VICT., 
c. 38, § 6. Cf. Dumpor v. Symmes, 4 Co. 119 6. There remains the problem 
whether the assignee was bound by a covenant not expressly naming assigns. 
If the covenant in terms mentions assigns, it runs with the land, and is binding 
upon them. Williams v. Earle, L. R. 3 Q. B. 739; McEacharn v. Colton, [1902} 


é 
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A. C. 104. It no less touches and concerns the land when assigns are not ex- 
pressly included. It seems clear, moreover, that these words are not required 
to make such a covenant run with the land under the rule in Spencer’s Case, 
5 Co. 16. The formula usually employed in such covenants and employed i in 
the principal case, is “not to assign without the consent of the lessor.” This, 
it has been said, shows that assignments by permission are contemplated, and 
that the covenant is accordingly intended to bar unauthorized assignments 
by any tenant. Toronto Hospital Trustees v. Denham, 31 Upp. Can. C. P. 203. 
Even without this formula, the covenant indicates merely that assignments 
were not contemplated, not that the covenant was to lose its force if one did 
occur. The principal case, therefore, takes what appears to be the common- 
sense view of the matter and substitutes the assignee for the original lessee, 
just as in any covenant running with the land. See 1 TrrFraNny, LANDLORD 
AND TENANT, p. 936. 


LIBEL AND SLANDER — ACTS AND Worps ACTIONABLE — Worps ImPUTING 
ImmoraLity To ScHoot TEACHER: WHETHER ACTIONABLE PER SE. — The de- 
fendant charged the plaintiff, a school master, with immoral conduct with a 
certain woman. The jury found the words were spoken in such a way as to 
imperil the plaintiff’s retention of his office, and imputed that he was unfit to 
hold it. Held, that the words are actionable per se. Jones v. Jones, 31 T. L.R. 
245 (K. B. Div.). 

The decision goes on the ground that the words tend to injure the plaintiff 
in his profession or calling. This class of slander per se may be divided into 
three heads. First, those words which impute the plaintiff’s incompetence to 
fill his position although no mention of his business be made, as insolvency in 
the case of a merchant, or ignorance in the case of a doctor or school teacher. 
Stanton v. Smith, 2 Ld. Raym. 1480; Cawdry v. Highley, Cro. Car. 270. And see 
Watson v. Vanderlash, Hetley 69, 71. Although a charge of habitual drunken- 
ness might be said to impute incompetency for almost any trade or profession, 
it is difficult to see how immorality of the sort charged in the principal case 
would have any such tendency, except possibly in the case of a clergyman. 
See Dod v. Robinson, Aleyn 63. Secondly, words which impute misconduct 
in the practice of a profession, but do not necessarily charge incompetency. In 
such cases it isnecessary that the words be spoken of the plaintiff in his pro- 
fessional capacity. Charges of immorality or dishonesty against a physician, or 
insolvency against a solicitor, are examples of this class. See Ayre v. Craven, 2 A. 
&E. 2; Dauncey v. Holloway, [1901] 2 K. B. 441; Jones v. Bush, 131 Ga. 421, 
62 S. E. 279. Thirdly come those cases where the plaintiff’s position is a 
salaried one, and the charge made is one which if true would cause his dis- 
missal although imputing neither incompetency nor misconduct in fulfilling 
professional duties. Cf. Alexander v. Jenkins, [1892] 1 Q. B. 797; Gallwey v. 
Marshall, 9 Exch. 294. On this ground a general charge of immorality against 
a school teacher may well be held actionable. See Nicholson v. Dillard, 137 
Ga. 225, 73 S. E. 382. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Acts — GENERAL 
RELEASE OF EMPLOYER UPON PAYMENT OF COMPENSATION: RIGHT TO SuB- 
SEQUENT RECOVERY Acainst Tairp Party. — The plaintiff was injured in the 
course of his employment under circumstances creating legal liability in a 
third party for negligent injury. The employer was found not to be negligent, 
but made payment to the plaintiff under the Workmen’s Compensation Act, 
and received a general release. The plaintiff now sues the third bey for dam- 
ages. Held, that he may recover. Jacowicz v. Delaware, L. & W. R. Co., 92 


* Atl. 946 (Ct. Err. & App., N. J.). 


This decision is a counterpart of the cases holding that the release of a third 
party upon recovery of judgment against him does not exonerate the employer 
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from paying compensation, in the absence of special statutory provision as to 
subrogation. Newark Paving Co. v. Klotz, 85 N. J. L. 432, 91 Atl. 91. See'26 
Harv. L. Rev. 377. By electing to claim under the statute, the employee sur- 
renders his common-law rights against his employer and becomes entitled to 
compensation without regard to the employer’s negligence. Hence, even if the 
employer had been at fault, the release should have no particular significance, 
for it adds nothing to the legal effect of the statute itself. In either case there 
seems to be no reason why the statute should operate to shield third-party tort- 
feasors. Compensation was not received from the employer as tortfeasor, and 
was at most only partial reparation for the injury sustained. See 28 Harv. L. 
REv. 307. Even among joint tortfeasors the release of one upon partial sat- 
isfaction has been held to release the other only pro tanto. Bailey v. Delta Elec- 
tric Light, etc. Co., 86 Miss. 634, 38 So. 354. The result in the principal case is 
further justified by the amended New Jersey Act, which permits the compen- 
sated employee to sue a third party, the employer being entitled upon notice 
to such third party to repayment out of any settlement or judgment to the 
extent of his payments under the Act. N. J. Laws, 1913, c. 174, § 8. Under 
the English Workmen’s Compensation Act, precluding the recovery of both 
compensation and damages, a contrary conclusion is reached. Mahomed v. 


Maunsell, 1 Butterworth’s Work. Comp. C. N. s. 269. Most of the statutes in . 


this country, however, have special provisions on the point, insuring the em- 
ployee full, but no more than full, satisfaction. By the commonest of these, 
an employer having paid compensation is subrogated to his employee’s rights 
against third persons, but must pay the employee any excess in recovery over 
compensation paid. See, for example, Conn. Laws, 1913, ch. 138, pt. B, § 6. 


Mecuanics’ Liens — Arcuirect’s LIEN FOR PLANS ACCEPTED BUT NOT 


Usep To Errect ACTUAL IMPROVEMENT ON THE LAND. — An architect, under - 


contract with the defendant, made plans for a building whose construction he 
was to superintend. After accepting the plans, but before any work had been 
done on the land, the defendant repudiated the contract. The mechanics’ lien 
law, Minn. GEN. StaT., 1913, § 7020, gives anyone who contributes to the 
improvement of real estate a lien “upon such improvement and upon the land 
on which it is situated.” Held, that the architect was entitled to a lien on the 
land on which the building was to have been erected. Lamoreaux v. Andersch, 
150 N. W. 908 (Minn.). 

The court reasons that the broad policy indicated by the mechanics’ lien law 
demands a lien where there would have been an improvement if the owner had 
performed his contract, even though the statute literally requires an actual 
improvement. The motive which underlies mechanics’ lien statutes seems to 
be a sense of the injustice of letting one man be enriched by another man’s un- 
paid services. See Patties, MECHANICS’ Liens, §6. They owe their legislative 
origin to the analogy of the common-law lien, which attached only to chattels 
actually improved by the bailee. See Esterley’s Appeal, 54 Pa. 192, 193. The 
language of some statutes, it is true, is broader and indicates a departure from 
this traditional view that there must be on the land a tangible embodiment of 
the lienor’s labor or substance; and it has been held under such statutes that 
there may be a lien for materials tendered but wrongfully rejected by the 
owner and never used on the land. Thomas Tramwell & Co. v. Mount, 68 Tex. 


210, 4 S. W. 377; Hinchman v. Graham, 2 Serg. & R. (Pa:) 170. The class of , 


statutes to which the Minnesota law belongs, however, gives little countenance 
to such an interpretation; and there seems to be nothing in the purpose of the 
act which calls for judicial extension of its language. But see Burns v. Sewell, 
48 Minn. 425, 51 N. W. 224. Under a statute which differs but slightly from 
that involved in the principal case, Iowa has reached the opposite result. 
Foster v. Tierney, 91 Ia. 253, 59 N. W. 56. 


| 
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MounicrpaAL CorPoRATIONS — MunicipaAL DeBts AND CONTRACTS — LiA- 
BILITY FOR BENEFITS RECEIVED UNDER CONTRACTS THAT EXCEED DEBT 
Liar. — A county borrowed money of the plaintiff beyond its constitutional 
debt limit, which could be exceeded only with the authority of the voters. 
The money so received, together with other funds which had been properly 
obtained, was used in the construction of a courthouse. The plaintiff now sues 
the corporation on a quantum meruit. Held, that he cannot recover. Eaton v. 
Shiawassee County, 218 Fed. 588 (C. C. A. Sixth Circ.). 

The principal case illustrates an important distinction in the law of municipal 
corporations. Where benefits are received by the corporation pursuant to a 
contract that is invalid because of failure to observe a statutory requirement 
as to execution, but which is in substance a contract which the municipality 
has capacity to make, a quasi-contractual liability arises. Louisiana v. Wood, 
102 U. S. 294; Reynolds v. Lyon County, 121 Ia. 733, 96 N. W. 1096. And 
even where there is total lack of capacity to enter into the contract, if the con- 
sideration can be readily returned, that must be done. Crampton v. Zabriskie, 
tor U.S. 601; Turner v. Cruzen, 70 Ia. 202, 30 N. W. 483. But where, as in 
the principal case, the money has been mingled with other funds and invested 
in a structure, so that on principles of constructive trust the res cannot be 
- followed into a severable product, the outsider has no relief whatever. Litch- 
field v. Ballou, 114 U.S. 190; Bigler v. Mayor, 5 Abb. N. C. (N. Y.) 51. There 
can be no property right by way of lien or otherwise in the building. Litch- 
field v. Ballou, supra; Grady v. Pruit, 111 Ky. 100, 63 S. W. 283. Nor may 
the claimant have rental. Gamewell Fire-Alarm Tel. Co. v. City of Laporte, 
102 Fed. 417. If the constitution has left the municipal corporation with- 
out capacity to create an express liability, there is no alternative for the court 
but to prevent the same burden from being laid upon the taxpayers indirectly 
through the action on a quantum meruit. See 17 Harv. L. REV. 343. 


MUNICIPAL CORPORATIONS — PROCEEDINGS OF COUNCIL OR OTHER Gov- 
ERNMENTAL Bopy — Errect oF BLANK Bator. — At an election for school 
superintendent by a school board, the defendant received five votes, there were 
three scattered votes, and three blank ballots. A majority of the votes cast 
was necessary for election. Held, that the defendant was duly elected. Aittorney- 
General v. Bickford, 92 Atl. 835 (N. H.). 

When the statute requires affirmative action by a majority of those present, 
the problem is quite distinct from that involved in the principal case. A blank 
ballot is then as effectual as a vote against the candidate. People v. Conklin, 
7 Hun (N. Y.) 188; Commonwealth v. Wickersham, 66 Pa. 134. In the usual 
case, however, a majority of the votes actually cast is sufficient for an election. 
In determining the number of votes cast, a minority of jurisdictions, disagree- 
ing with the principal case, hold that a blank ballot must be included, and so 
in effect count such a ballot against the leading candidate. Lawrence v. Inger- 
soll, 88 Tenn. 52, 12S. W. 422. Thus in one case where each candidate received 
twenty-two votes and there was one blank ballot, it was held that there was no 
tie and that the mayor could not vote. State v. Chapman, 44 Conn. 595. This 
sufficiently shows the difficulties of the minority doctrine. A blank ballot can- 
not properly be construed as either for or against a candidate. In so far as it 
signifies anything it probably expresses an acquiescence in the action of the 
majority of those actually voting. Rushville Gas Co. v. City of Rushville, 121 
Ind. 206, 23 N. E. 72. But the principal case follows the better view and the 
weight of authority in holding that a blank ballot should be utterly disre- 
garded. Murdoch v. Strange, 9 Md. 89, 57 Atl. 628; Wheeler v. Commonwealth, 


98 Ky. 59, 32 S. W. 259. 


Privacy, Richt oF — NATURE AND EXTENT OF THE RIGHT — POSSIBLE 
INTERESTS IN ONE’S NAME OR Picture. — The plaintiff secured from a certain 
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actress the exclusive right to use her picture on posterettes. The defendant 

thereafter, with the consent of the actress, published and sold posterettes bear- 

ing the same picture. Held, that an injunction will not be granted. Pekas v. 

Leslie, 52 N. Y. L. J. 1864 (N. Y. Sup. Ct.). 

_ For a discussion of the New York statutory right of privacy and the rights 
involved in the unauthorized use of one’s name or picture, see p. 689 of this 

issue of the REVIEW. 


RAILROADS — LIABILITY FOR DAMAGE TO ANIMALS — BREACH oF Duty 
To Fence. — The defendant railroad was under a prescriptive duty to maintain 
a fence between its property and the plaintiff’s land. By reason of a defect in 
the fence, the plaintiff’s cattle strayed upon the right of way and were killed 
by a locomotive. Held, that the plaintiff may recover. Titus v. Pennsylvania 
R. Co., 92 Atl. 944 (N: oi 

The plaintiff's horse, through the defendant railroad’s breach of its statutory 
duty to maintain a fence, escaped onto the defendant’s tracks and was killed 
by falling off a bridge. Held, that the plaintiff may recover. Davis v. Central 
Vermont Ry. Co., 92 Atl. 973 (Vt.). 

Under the English common law, and the prevailing view in this country, 
maintenance of a division fence by one of two adjoining landowners for the — 
prescriptive period subjects him and his successors to a duty to maintain it 
perpetually. See GALE, EASEMENTS, 8 ed., p. 465; Binney v. The Proprietors 
of the Lands in Hull, 5 Pick. (Mass.) 503. Castner v. Riegel, 54 N. J. L. 408, 
24 Atl. 484. But see contra, Wright v. Wright, 21 Conn. 329, 344; Glidden v. 
Towle, 31 N. H. 147, 169. Though generally called a “spurious easement,” 
this obligation might more accurately be described as a prescriptive covenant 
running with the land. A breach a the obligation renders the owner of the | 
servient land liable to the owner of adjoining land for all damage proximately 
ensuing from the breach. See GALE, EASEMENTS, 8 ed., p. 465; Lawrence v. 
Jenkins, L. R. 8 Q. B. 274. Civil liability for violation of a criminal statute 
imposing affirmative duties is not so sweeping; it exists only where the harm 
was clearly one which the statute was designed to prevent. See Gorris v. Scott, 
L. R. 9 Ex. 125; 27 Harv. L. REv. 317, 335. Accordingly, where a fencing 
statute expressly allowed recovery for injury caused by “agents, engines or 
cars” of the railroad, recovery for other kinds of injury was held to be excluded 
by implication. See ‘Scherts v. Indianapolis, B. & W. Ry.Co., 107 Ill. 577. One 
section of the fencing laws of Vermont contains a similar provision; but another 
section with a different legislative history, reaffirming the duty to fence, con- 
tains no reference to civil liability. Vr. Pus. Stats. §§ 4453-6. The decision 
that a fall from the track was one of the things for which this section permits 
civil recovery seems sound. 


RAILROADS oF Rates STATE REGULATION: Non-Com- 
PENSATORY RATES FOR PASSENGERS OR PARTICULAR CommopitiEs. — A North 
Dakota statute fixed maximum intrastate rates for the transportation of coal 
in carload lots. After the statute had been enforced for over a year, it was 
shown that on one of the railroads in question the receipts from the transporta- 
tion of coal under the new rates exceeded the cost of transportation, including 
actual out-of-pocket expense of moving it together with all fixed or overhead 
expenses apportionable to such traffic, by only $847. On the other road in 
question the total receipts under the new rates, while exceeding the out-of- 
- pocket costs of moving the traffic, were some $9,000 to $12,000 less than the 
total costs including fixed and overhead expenses chargeable to the coal traffic. 
Held, that the statute is unconstitutional. Northern Pacific Ry. Co. v. North 
Dakota, U. S. Sup. Ct. Off. Nos. 420, 421 (March 8, 1915). 

A West Virginia statute prescribed a maximum rate of two cents a mile for 


\ 
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the transportation of passengers within the state. After the rate had been 
tested by operating under it for two years, it was shown to yield a return only 
slightly, if at all, in excess of the actual out-of-pocket expense of conducting 
the service plus the apportioned share of fixed charges attributable to the pas- 
senger traffic. Held, that the statute is unconstitutional. Norfolk & Western 
Ry. Co. v. Conley, U.S. Sup. Ct. Off. No. 197 (March 8, 1915). 

For a discussion of the principles involved in these cases see this issue of 
the REVIEW, p. 683. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRUST LAw — SIZE OF CoMBINA- 
TION AS A BASIs For DissoLution. — The United States brought a bill in equity 
against the Keystone Watch Case Company charging violations of the first 
and second sections of the Sherman Anti-Trust Act. It appeared that the 
defendant had acquired control of about fifty per cent of the industry 
and that it had since imposed restrictive agreements upon jobbers to whom 
the product was sold. But no inflation of prices, limitation of production, or 
other abuse of power was shown. Held, that the unfair practices be enjoined, 
but that the petition for dissolution be dismissed. United States v. Keystone 
Watch Case Co., 218 Fed. 502 (Dist. Ct., E. D., Pa.). 

Since the decree by the federal district court in Minnesota dissolving the 
International Harvester Company, and pending the appeal to the United 
States Supreme Court, a number of opinions have been given in coérdinate 
courts that display a sharp divergence from the construction laid upon Section 
2 of the Sherman Act by that decision. In the principal case three circuit judges 
adopt the principles to be found in the dissent of Sanborn, J., in the Harvester 
case, and accept the rule that size alone does not constitute monopoly within 
the meaning of the Act. See United States v. International Harvester Co., 214 
_ Fed. 987, 1002. There must be unreasonable use of power, and actual or threat- 
ened injury to the public to warrant dissolution. See 28 Harv. L. REv. 87. 
In the “fighting ships” case the court dealt with a combination of steamship 
lines that was using certain unfair methods, but that decree also stopped short 
of dissolution and simply enjoined the illegal practices. United Statesv. Hamburgh 
American S. S. Line, 216 Fed. 971. In another steamship case the government 
established that a large consolidation had taken place, but here too the peti- 
tion for dissolution was dismissed because no one could be found among shippers, 
competitors, or the general public who was dissatisfied with it, or who could 
show unreasonable injury therefrom. United States v. American-Asiatic S. S. 
Co., 220 Fed. 230. In any case where the record of a combination is likewise 
barren of grievances on the part of the public or of individuals, to enforce its 
dissolution solely on account of magnitude is a step thoroughly hostile to the 
industrial development of the country. 


SPECIFIC PERFORMANCE — PARTIAL PERFORMANCE WITH COMPENSATION 
— CREATION OF DOWER RIGHT IN STRANGER APART FROM SEISIN OF THE 
Husspanp. — An owner of land, whose wife had a statutory interest in the 
property similar to dower, made a contract to convey to the plaintiff in which 
the wife did not join. The wife later joined with him in a conveyance to the 
defendant, who had notice of the plaintiff’s claim. The plaintiff now brings 
a bill for specific performance. Held, that the defendant convey such interest 
as the plaintiff could have acquired from the vendor with suitable abatement 
from the purchase price, or at his own election, convey the whole. Williams 
v. Wessels, 145 Pac. 856 (Kan.). 

A release of inchoate dower operates as an extinguishment of the wife’s in- 
terest. Witthaus v. Schack, 105 N. Y. 332, 11 N. E. 649; Chicago Dock Co. v. 
Kinzie, 49 Ill. 289. See Tirrel v. Kenney, 137 Mass. 30, 32. Consequently it 
has been held hitherto that a purchaser with notice who gets a conveyance 
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free from dower must convey to the prior purchaser who did not secure 
the wife’s signature, upon receiving the purchase price or such portion 
thereof as shall put him in statu quo. Saldutti v. Flynn, 72 N. J. Eq. 157, 65 
Atl. 246; Mansfield v. Hodgdon, 147 Mass. 304, 17 N. E. 544. However, he 
has in effect purchased for value a portion of the rights in the freehold to which — 
an instant before the conveyance the prior purchaser was not entitled in law 
or equity. Mix v. Baldwin, 156 Ill. 313, 40 N. E. 959; Richmond v. Robinson, 
12 Mich. 193. And therefore there is reason to revive the incumbrance and 
give him the value of his bargain to that extent. On the other hand inchoate 
dower, as such, cannot be aliened. Mason v. Mason, 140 Mass. 63, 3 N. E. 
19; Witthaus v. Schack, supra. See LAMBERT, DowER, p. 26. But the hus- 
band is often compelled to convey his interest alone, leaving the dower in the 
wife. Davis v. Parker, 14 Allen (Mass.) 94. See 25 Harv. L. REv. 731. To 
this extent, at least, the policy against allowing the fee and the inchoate dower 
interest to be held by parties who arestrangers to each other has never controlled. 
Nor does it seem too much against policy for the court in the principal case to 
revive this anomalous interest in the subsequent purchaser, at least in juris- 
dictions such as Kansas, where there have been indications of a liberal attitude 
toward inchoate dower. See Munger v. Baldridge, 41 Kan. 236, 21 Pac. 159. 
The abatement of the purchase price granted in the principal case would be 
refused by some courts in a suit against the husband, because of the tend- 
ency to coerce the wife. Reisz’s Appeal, 73 Pa. 485; Bride v. Reeves, 36 App. 
D. C. 476. But no such difficulty arises here, and in the manner of allow- 
ing compensation the court also follows the weight of authority, computing it 
according to the theory of probabilities instead of giving indemnity to the 
purchaser by reserving until the wife’s death the value of vested dower, sub- 
ject to interest. Walker v. Kelly, 91 Mich. 212, 51 N. W. 934; Davis v. Parker, 
supra; Sanborn v. Hookin, 20 Minn. 178; see 25 Harv. L. REv. 731. 


TRADE UNIONS — PUNISHMENT OF OUTSIDE Party — SuIT TO RESTRAIN 
LasBor UNION FROM COMPELLING MEMBERS NOT TO TAKE EMPLOYMENT BY 
THREATENING Fine. — The plaintiff, having entered into a contract with cer- 
tain members of defendant union, which comprised practically all the musi- 
cians of Rhode Island available, refused to go on with the contract, claiming 
that unsatisfactory music was furnished. He then arranged with other mem- 
bers of defendant union to play for him, whereupon the directors of the union 
having heard both sides of the dispute with the first orchestra and decided that 
the plaintiff had wrongfully broken his contract, acted in accordance with a 
by-law of the union and forbade all union members to enter or continue in the 
employ of the plaintiff. The lower court granted a preliminary injunction re- 
straining the defendants from interfering with the business of the plaintiff or 
attempting to collect any fines from its members by way of enforcing the order 
of the directors. Held, that the injunction be dissolved. Rhodes Brothers v. 
Musicians’ Protective Union Local, etc., 92 Atl. 641 (R. I.). 

For a discussion of the use of fines and other disciplinary measures to enforce 
a union by-law for the punishment of an outsider, see NoTEs, p. 696. 


Trusts — CREATION AND VALIDITY — BEQUEST ON SECRET UNDERSTAND- 
ING: LiaBiLitry OF LEGATEE TO TRANSFER Tax. — The testator bequeathed 
his personalty to his brother, who had agreed to distribute it in accordance 
with the testator’s wishes as expressed in an unattested memorandum which 
was not referred to in the will. The memorandum, the contents of which were 
not communicated to the legatee until the testator’s death, directed the money 
to be given to certain charities. Without having made a full distribution the 
legatee died, and left the property to the defendant under a similar agreement 
to distribute in accordance with the memorandum: The state now seeks to 
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tax the defendant under the Inheritance Tax Law. Itt. Rev. Srat., c. 120, 
5 sr — that the defendant is not taxable. People v. Schaefer, 107 N. E. 
17 (Ill). 

When a testator leaves property to a legatee with the informal understand- 
ing that he is to hold in trust for certain beneficiaries, it would be a fraud for 
the legatee to keep for himself, and the courts accordingly raise a constructive 
trust in favor of the beneficiaries to prevent unjust enrichment. In re Fleet- 
wood, 15 Ch. D. 594; Trustees of Amherst College v. Ritch, 151 N. Y. 282, 45 
N. E. 876; Lawrence v. Oglesby, 178 Ill. 122, 52 N. E. 945. As it is impossible 
to restore the statwm quo, and enable the testator to do over again properly 
what he tried to do improperly, the chief argument for imposing a resulting 
trust when an express trust fails with the settlor living, has no application. See 
20 Harv. L. REv. 549, 554. Where the legatee, however, is ignorant of the 
names of the cestuis until the testator’s death, the English courts, at least, 
have refused to enforce the trust, saying that it would violate the Wills Act 
to ascertain the names by an unattested document. In re Boyes, 26 Ch. D. 
531. Cf. McCormick v. Grogan, L. R. 4 H. L. 82; Walgrave v. Tebbs, 2 K. & J. 
313. But see Gore v. Clarke, 37 S. C. 537, 16S. E. 614. But even the English 
courts have not hesitated to examine an unattested document when the ques- 
tion was what part of the property was held in trust. In re Maddock, [1902] 
2 Ch. 220. And irrespective of the enforceability of the trust, it would seem 
that the legatee should at least be permitted to carry out the testator’s wishes. 
In re Dean, 41 Ch. D. 552; see 28 Harv. L. REv. 237, 263. The question re- 
mains whether the legatee should be subject to the Illinois inheritance tax, 
which exempts beneficial interests passing by will or intestacy to charities. 
Int. Rev. Srat., c. 120, § 366. The New York court has held in a similar 
case that it is the constructive trustee to whom the beneficial interest passes 
by will. Jn re Edson, 38 App. Div. 19, 56 N. Y. Supp. 409; aff’d 159 N. Y. 
568, 54 N. E. 1092. See N. Y. Consox. Laws, Tax Law, §§ 220, 221. But 
the charitable cestuis do take beneficially by virtue of an imperfect right aris- 
ing before the testator’s death, although not strictly under the will, and it 
seems a preferable construction, therefore, to hold that the property passes 
to them free of tax. 


VENDOR AND PURCHASER — REMEDIES OF PURCHASER — MERGER OF Ex- 
ECUTORY CONTRACT OF SALE BY ACCEPTANCE OF DEED. — A vendor covenanted 
to convey land by a deed of special warranty, clear of all incumbrances. The 
purchaser paid over the purchase money and accepted a deed which contained 
only special warranty and no general covenant against incumbrances. The 
land having been sold on execution to satisfy an unknown preéxisting incum- 
brance, the purchaser brings this action to recover back the purchase money. 
Held, that the purchaser can recover. White v. Murray, 218 Fed. 933 (Dist. 
Ct., W. D. Pa.). 

There is no implied warranty of title in sales of real property. It follows 
that a vendor selling land is not responsible for the goodness of his title be- 
yond the extent of the covenants in his deed. Clare v. Lamb, L. R. 10 C. P. 
334; Union Pacific Ry. Co. v. Barnes, 64 Fed. 80; see MAUPIN, MARKETABLE 
Tite, 2 ed., § 267. And by the weight of authority, in the absence of fraud 
or mistake, even express promises to give good title, whether written or oral, 
are held to be merged in the final acceptance of a deed, on the principle that 
the deed is the instrument in which the last agreement of the parties as to the 
risk of defective title is to be found. Whittemore v. Farrington, 76 N. Y. 452; 
Bryan v. Swain, 56 Cal. 616; Porter v. Cook, 114 Wis. 60, 89 N. W. 823; Fuson 
v. Chestnut, 33 Ky. L. Rep. 249, 109 S. W. 1192; see MAUPIN, MARKETABLE 
TITLE, 2 ed. §§ 181, 269. Some cases, however, are very liberal in admitting 
extrinsic evidence to determine whether the deed was accepted in discharge 
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of previous agreements as to title. Davis v. Lee, 52 Wash. 330, 100 Pac. 752; 
Read v. Loftus, 82 Kan. 485, 108 Pac. 850; and cf. Slocum v. Bracy, 55 Minn. 
249, 56 N. W. 826. And the Pennsylvania cases, which this decision follows, 
go still further and hold that promises of good title are collateral in their nature 
and survive the acceptance of the deed, in so far as they have not been embodied 
in it. Close v. Zell, 141 Pa. 390, 21 Atl.)770; Lehman v. Paxton, 7 Pa. Super. 
Ct. 259. This seems an unsupportable departure from a rule long recognized 
as tending to prevent fraud and uncertainty and seems particularly objection- 
able when, as in the principal case, the presence of one covenant as to title 
appears by implication to exclude all others. 


War — PrizE — SHIPOWNER’S RIGHT TO FREIGHT IN TRADE WITH THE 
Enemy. — The cargo of a British vessel while en route for Germany was seized 
at the outbreak of the war, and later condemned as prize. Held, that the own- 
ers are entitled to freight pro rata itineris completed at the time of seizure. 
The Juno, 50 L. J. 29 (Adm. Ct.). ; 

Since freight is not due until delivery, a shipowner cannot ordinarily recover 
his freight if he has failed to deliver the cargo at the port of destination. Osgood 
v. Groning, 2-Camp. 466; The Mary Riley v. Three Thousand Railroad Ties, 38 
Fed. 254. And if the owner of the cargo voluntarily accepts the goods at some 
other port he will become liable only for the freight pro rata itineris. Luke v. 
Lyde, 2 Burr. 882. See Osgood v. Groning, supra, 470. However, when a neutral 
vessel carrying enemy goods is detained and the goods are condemned, the ship- 
owner can recover the full freight to the original port of destination. The Hoop, 
1 C. Rob. 196. See Note, 3 C. Rob. 304; CowsozaT DEL Mar, 3 Twiss, BLack 
Book OF THE ADMIRALTY, p. 539. This rule seems to be based on the idea 
that the captor takes the place of the enemy consignee in all respects, and that. 
the capture therefore amounts to delivery. See The Copenhagen, 1 C. Rob. 280, 
291. It would also be unjust to deprive the neutral vessel of the freight which 
she was entitled to earn, since neutral vessels may rightfully engage in commerce 
with belligerents. But the subjects of belligerent nations lose the right to en- 
gage in trade with the enemy immediately on the declaration of war. See 2 
WESTLAKE, INTERNATIONAL Law, 2 ed., pp. 48 ff. When war was declared, 
therefore, the shipowner in the principal case lost the right to earn freight by 
the transportation of enemy goods. But until then he seems to be in much the | 
same position as a neutral shipowner, and the rule awarding him freight pro 
rata itineris seems reasonable and just. 
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Tue RicHTs AND REMEDIES OF CREDITORS RESPECTING THEIR DEBTOR’S 
Property. By Garrard Glenn. Boston: Little, Brown, and Company. 
1915. pp. xlvi, 461. 


This volume contains the substance of a course of lectures delivered at the 
Columbia Law School. The aim of the lectures and of the book is to collect 
and harmonize various statutes and doctrines relating to the general subject 
of the realization of claims by a creditor from the sg of his debtor. 

This object is a commendable one, and the author has little rivalry in the 
attempt that he has made. Books on fraudulent conveyances, for instance, 
say little or nothing about bankruptcy. Even the largest books on bankruptcy 
have very fragmentary and inadequate treatment of the general subject of 
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fraudulent conveyances; yet a lawyer is compelled when a case comes before 
him to have in mind all the principles which may affect his client’s right of 
realizing his claim from the assets of his debtor. 

Not only is the plan of the book a good one, but the execution is in many 
respects commendable. The author is evidently practically familiar with the 
subject of which he treats in its most modern applications. He is not content 
merely to repeat the statements of eminent judges; he has sought to distil in 
his own mind definite results from a multitude of authorities. An author who 
attempts to do this is perhaps quite as likely as another to make slips, and 
Mr. Glenn’s book is not free from them. 

The size of the book prohibits an attempt to be exhaustive in the citation 
of authorities, and as the decisions selected for citation are generally well 
chosen, it is not a fair ground of criticism that numerous other cases might 
also have been cited. There are, however, statements which the author makes 
without qualification, as everywhere true, which in fact do not find universal 
acceptance, e.g., “In every State, statutes make a judgment a lien upon the 
debtor’s land from the moment of the proper entry of the judgment” (page 
60). This is not true in the New England States. “In all of our States are 
statutes requiring the registration of (a) chattel mortgages, where, as is gen- 
erally the case, possession of the mortgaged property is not delivered to the 
mortgagee, and (5) contracts of conditional sale, where, as is always the case, 
that being part of the bargain, possession of the stipulated chattels is delivered 
to the vendee” (page 164). In Pennsylvania there is no such statute as to 
chattel mortgages, and in a number of States there is no such statute in re- 
- gard to conditional sales. On page 231 the author assumes that a trustee 
under a general assignment nowhere has power to attack a fraudulent con- 
veyance of his assignor, but in some jurisdictions he is allowed to do so. 

Other slips of the author which we have noticed are the following: The 
well-known case of Edwards v. Harben, 2 T. R. 587, which the author criticizes 
more than once, he regards as involving a conditional sale with possession in 
the grantee. In fact, the bill of sale referred to in the case was given as a 
chattel mortgage (generally called in England a conditional bill of sale). Pos- 
session was in the mortgagor or grantor. On page 154 one might infer from 
the author’s language that an unpaid vendor could reclaim goods sold and 
delivered. The essential requirement of fraud he inadvertently fails to state. 

In his discussion of the English law of the present day on mortgages of 
after-acquired property he assumes that the well-known case of Holroyd v. 
Marshall, 10 H. L. C. 191, is still law in England; whereas the English law was 
long since changed by statute. On page 344, speaking of the Bankruptcy 
Act, as amended in 1910, he inadvertently states that to make a preference 
voidable, the preferred creditor must have had reasonable cause to believe 
that the preference was “intended” instead of would be effected. 

In the discussion on pages 399 and following, there seems some confusion 
between unmatured and contingent claims. That there is doubt in regard to 
the provability of any unmatured debt absolutely owing, cannot be admitted. 

On some points also which are open to difference of opinion, we should not 
agree with the author’s conclusions, but throughout, the book is helpful and 
based on original and thoughtful work. 

Ss. W. 


Tue INpIvipvaAL DELINQUENT. By William Healy. Boston: Little, Brown, 
and Company, 1915. pp. xvi, 830. 


This remarkable work is perhaps the first great expression of the new epoch 
upon which criminology is now entering. It is also a culmination. Like so 
many other modern sciences, criminology has undergone a bewilderingly 
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rapid development since the day when Lombroso first deflected attention 
from “crime” to “the criminal.” It was not long before Lombroso’s dra- 
matic abstraction was divided into classes of criminals. These divisions were 
effected along anthropological, biological, ethical, or psychological lines, ac- 
cording to the background from which the classifier approached his task. 
Professor Healy makes no such classification, but, as the title of his book im- 
plies, concentrates attention on the individual delinquent. In this study, 
which has involved the most painstaking investigation into hundreds of cases, 
he has brought to bear the knowledge and equipment of all the several related 
sciences. The investigation consists of a thorough inquiry into the history of 
the offender’s family, his development, his environment, and an examination 
as to his physical and mental condition. The latter consists largely in the 
tests used for the feeble-minded which already show a promising development 
through adaptation to more complex and varied individuals. With the com- 
plete record before him, Professor Healy then isolates the causes of the 
delinquency. 

It is in this last process that the book is a great step in advance of the earlier 
works, which contented themselves with a tabulation of the frequency of 
certain conditions among criminals. It was the older method that gave rise 
to such one-word theories of crime, as epilepsy, poverty, or impacted teeth. 
By sifting out the causative factors alone, however, and tabulating them, 
Professor Healy has given us a sounder basis for generalization. Also, by con- 
fining most of his attention to the juvenile offenders, he has got very close to 
the beginnings-of crime. Among the many interesting things that Professor 
Healy’s figures tend to show is that there is no inheritance of a criminal in- 
stinct. Mental defects, however, are inherited in great numbers of cases, and 
it is this inheritance, coupled with defective environment, that is a great 
source of crime. The author has given us a great pioneer book on the genetics 
of crime, and it is to such work that society must look for guidance in its en- 
deavor to stop crime at the source. 

Furthermore, by carefully selecting the causative factors in each individual 
delinquent, it then becomes possible to recommend a rational mode of treat- 
ment, either with a view to curing the delinquency, or to protecting society 
against the incurables. Indeed, as a psychiatrist, Professor Healy is chiefly 
interested in this opportunity. Such work should be made part of every 
criminal court in the land. It is perhaps difficult to bring it into harmony 
with the common-law method of conducting a legal duel between the offender 
and a heavily handicapped State, — the penalty of losing having been more 
or less irrationally determined beforehand. Certainly, in theory at least, the 
methods of Professor Healy have no place in a system born of a medieval 
need of public peace and security, and reared in a dread of all magisterial 
discretion. But the criminal law has grudgingly made room for a little science 
in the case of juveniles and prisoners suspected of mental aberration, and has 
allowed some individualization through the indeterminate and cumulative 
sentences. However, wholehearted codperation has not yet come, and in 
the old system the new method must remain a juristic misfit. A fresh start 
in the theories of the criminal law is badly needed. But since it is obviously 
impossible to legislate a new mode of thinking, the change can only come by 
bringing the legal profession in touch with criminal science. The course in 
Penology at Harvard is a splendid, if belated, start. Were such courses more 
general, there is little doubt that the common law, by reason of its remark- 
= for legalistic white lies, could again extend itself to meet modern 
needs. 
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BARTOLUS ON THE ConFLict oF Laws. | Translated into English by Joseph 
Henry Beale, Royall Professor of Law in Harvard University. Cambridge: 
Harvard University Press. pp. 86. 


Bartolus, /ucerna juris, the greatest figure of the school of Commentators or 
Post-Glossators of the fourteenth century, was compelled, as a necessary part 
of the great task undertaken by that school, — the creation of a true common 
law, out of the materials furnished by the Corpus Juris, the Gloss, and local 
customs and statutes, — to consider problems of Conflict of Laws. The re- 
lationships of the Italian city states, because of an expanding commercial de- 
velopment, were becoming closer and more intimate. Contracts were entered 
into in one city to be performed in another. Property, both movable and im- 
movable, was frequently in the ownership of citizens of other cities. Inter- 
marriages were frequent. Crimes and delicts were committed by strangers. 
Some solution of the juristic problems arising out of such conditions was im- 
perative. The work of Bartolus was of authority for centuries and has value for 
us to-day. Probably to him rather than to any one else is due the first clear 
recognition of the principle that the /ex loci governs the validity of the legal 
act: a contract or a testament; that the law of the place of performance con- 
trols as to all consequences arising from neglect or delay in performance; that 
the /ex fori controls in matters of procedure and remedy; and that the law 
governing a delict is the law of the place where the delict occurred. Bartolus 
also recognized and tcok account of the distinction between laws operating 
only within the territory and laws which might have operation outside, a dis- 
tinction of which so much was made in later continental writings on the 
Conflict of Laws. 

The translation of those portions of Bartolus’ Commentary on the Code re- ~ 
lating to \the Conflict of Laws was well worth doing, and, so far as it can be 
determined without a comparison with the original, it seems to have been thor- 
oughly well done. The book, issued upon the six hundredth anniversary of 
Bartolus’ birth, is, in appearance as well as contents, worthy of the occasion. 

E.R. J. 


LEGAL PrincrPtes oF Pustic HEALTH ADMINISTRATION. By Henry Bixby 
Hemenway, M.D. Chicago: T. H. Flood & Co. 1914. pp. xxxvi, 859. 


As everyone knows, the statutes and ordinances as to public health have 
vastly enlarged the actual scope of government. Hence this book. It will be 
valuable to health boards and health officers; for it gives in popular form the 
doctrines of law on their powers and liabilities. Among the topics covered in 
the part devoted to general principles are the relation of health administration 
to the three departments of government, — the police power, due process of law, 
nuisance, the relations of the nation and the states, and liability for the con- 
tracts and torts of health boards and health officers. A discussion of special 
topics follows, covering quarantine, licenses, water, sewage, garbage, pure 
food and drug regulation, industrial regulation, school inspection, and eugenics. 
Thus it is obvious that the author takes a wide and useful view of his subject, 
and bears in mind the practical needs of health boards and health officers. 
Even the lawyer will find it convenient to have in one volume the doctrines and 
citations which are usually scattered among books on Contracts, Torts, Agency, 
Public Officers, Municipal Corporations, and Constitutional Law. Quite apart 
from the lawyer’s possible practical use of the volume is the pleasure which he 
may well derive from the author’s interesting mode of discussion; for the 
author has thought about his subject and has not compiled a collection of 
statutes, ordinances, and extracts from judicial opinions; and, besides, he has 
caught the lawyer’s point of view so well that he thoroughly disarms the 
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reaped with which the lawyer has learned to open books wherein law is dealt 
ith by laymen. E. W. 


THe LAw oF WILLS AND THE ADMINISTRATION OF EsTATES. By William 
Patterson Borland. Kansas City: Vernon Law Book Company. 1915. 


Pp: XV, 723. 


This book is primarily intended for the Western lawyer, for the majority of 
the citations are from Missouri, Arkansas, Nebraska, Kansas, Oklahoma, Texas, 
Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada, and California. Its 
usefulness depends largely on enabling him to find decisions on the law of wills 
in his state. The discussion of administration is too brief to be of much assist- 
ance in settling an estate. There is a greater need to-day for books on the ad- 
ministration of estates than on wills; and it is, therefore, disappointing to find 
that Mr. Borland has only devoted two chapters out of thirteen to that impor- 
tant subject. But beyond this we cannot hope that the author’s intention “to 
make this the best one-volume work on the subject”’ will be realized. In spite 
of his statement that all the leading cases in this country and in England are 
included we find notable omissions from the index: Allen v. Maddock, 11 Moo. 
P. C. 427; White v. Trustees of British Museum, 6 Bing. 310; Bibb v. Thomas, 
2 W. B. C. 1043; Chase v. Kittredge, 11 Allen 49; Lacey v. Dobbs, 63 N. J. Eq. 
325. One important topic at least is hardly touched on, —the effect of revoca- 
tion of probate. The reader is surprised to learn that the doctrine of incorpora- 
tion by reference is stated (p. 51) as if it were law throughout the United States, 
though there is a marked dissent in several states and the question is open in 
others. Nor can we agree with the statement that “The witnesses may sign 
before the testator if the acts are practically ne (p. 61), 
unless we add “in some states.” J. W. 


Way THE WAR CANNOT BE FINAL. By Albert W. Alderson. London: P. S.. 
King and Son, Ltd. 1915. pp. 31. 


Tue Act TO REGULATE COMMERCE AND SUPPLEMENTAL Acts. By Herbert C. 
Lust. Chicago: LaSalle Extension University. 1915. PP. vii, 196, 141. 


THE Law oF Carriers OF Goons. By Ralph Merriam. Chicago: LaSalle Ex- 
tension University. 1914. pp. ix, 180. 


Tue PrinciPtes oF Equity. By Edmund H. T. Snell. Seventeenth Edition. 
By H. Gibson Rivington and A. Clifford Fountaine. London: Stevens and 
Haynes. 1915. pp. xlix, 638. 


LIMITATIONS ON THE TREATY-MAKING PoweER. By Henry St. George Tucker. 
Boston: Little, Brown, and Company. 1915. pp. xxi, 444. 


Tue Law oF ARREST IN CIVIL AND CrimINaL Actions. By Harvey Cortlandt 
a Second Edition. Boston: Little, Brown, and Company. 1915. 
pp. xliii, 287. 


Tue CoLLECTED PAPERS OF JOHN WestLake on Pustic INTERNATIONAL LAW. 
Edited by L. Oppenheim. Cambridge: University Press. 1914. pp. 
XXIX; 705. 
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